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1 SAN DIEGO, CALIFORNIA FRIDAY, JUNE 4, 2004 9:00 A.M. 

2 --000--

3 (Call to the order of the Court.) 

4 THE CLERK: Number 1 on calendar, 04CV656/ Cooper 

5 vs. Goughnour for motion hearing and evidentiary hearing. 

6 THE COURT: State your appearances. 

7 MR. ALEXANDER: David Alexander/ good morning/ 

8 your Honor/ on behalf of the Petitioner. 

9 THE COURT: Good morning. 

10 MR. HILE: Good morning/ your Honor. Norman Hile 

11 for the Petitioner. 

12 

13 

THE COURT: Good morning. 

MS. WILKENS: Good morning/ your Honor. Holly 

14 Wilkens/ Deputy Attorney General/ for the Respondent. 

15 MS. DENAULT: Good morning/ your Honor. 

16 California Deputy Attorney General/ Adrianne Denault on 

17 behalf of Respondent. 

18 THE COURT: Good morning. You may continue. 

19 MR. ALEXANDER: Your Honor/ we have a few matters 

20 to raise/ but I don/t see any reason why they can/t come 

21 after the witnesses. 

22 THE COURT: Thank you. 

23 MS. WILKENS: Thank you/ your Honor. We would 

24 call Doctor John Thornton. 

25 THE CLERK: Raise your right hand/ please. 
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1 

2 

3 

JOHN THORNTON - RESPONDENT'S WITNESS - SWORN 

THE CLERK: Please be seated. 

MS. WILKENS: Doctor Thornton no longer has any 

4 files. 

5 THE COURT: All right. Thank you. 

6 THE CLERK: Please state your name and spell your 

7 first and last name for the record. 

8 THE WITNESS: My name is John Thornton, J-O-H-N, 

9 last name Thornton, T-H-O-R-N-T-O-N. 

10 

11 

12 

Good morning, your Honor. 

MS. WILKENS: Thank you, your Honor. 

DIRECT EXAMINATION 

13 BY MS. WILKENS: 

14 Q Doctor Thornton, were you retained by the Defense at 

15 the trial of Kevin Cooper as a criminalist? 

16 A 

17 Q 

Yes, I was. 

And Doctor Thornton, how long have you been a 

18 criminalist? 

19 A 

20 Q 

Forty-two years. 

And you are a professor at the University of California 

21 at Berkeley, correct? 

22 A Yes. 

23 Q And when did you retire? 

24 A 

25 Q 

In 1994. 

And have you maintained and retained your files from 

2 
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1 your work in the Cooper case? 

2 A I retained them for a period of years. I purged them I 

3 think in about 1998. About that time. 

4 Q And at my request, did you try to figure out other 

5 places where your files might be that you would have access? 

6 A Yes. 

7 Q And there's none at the university? 

8 A No. 

9 Q And is it correct that you've used some of the bench 

10 notes with respect to the Cooper trial for teaching 

11 purposes? 

I'm sorry. I didn't hear the question. 12 A 

13 Q Did you use any of your bench notes with respect to the 

14 Cooper trial for teaching purposes? 

15 A I don't recall that I did. I just don't have any 

16 recollection. I may have, but I just don't remember. 

17 Q Now, after the trial, were there any contacts by 

18 attorneys or investigators representing Mr. Cooper with you? 

19 A No. I had no contact with anyone until about 2003. 

20 Q And in 2003, do you recall who contacted you? 

21 A Attorneys for Mr. Cooper. 

22 Q And was it in relation to an evidentiary hearing in the 

23 San Diego Superior Court? 

24 A It was in connection with a deposition about 

25 concerning my involvement in the case. And I did execute a 
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4 

10 A No. 

11 Q Were you ever asked to testify - -

12 A No. 

13 Q - - in San Diego Superior Court? Okay. 

14 And your declaration that you signed in 2003, it 

15 related to your work in the Kevin Cooper case? 

16 A Yes. 

17 Q And did it relate to the chain of custody of the 

18 evidence? 

19 A Yes. 

20 Q And did it extend beyond the chain of custody of the 

21 evidence? 

22 A Not that I recall. Again, my recollection on this is 

23 rather vague. 

24 Q And you testified at trial in the Cooper case 

25 approximately two years ago; is that correct? 
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4 

10 A No. 

11 Q Were you ever asked to testify - -

12 A No. 

13 Q - - in San Diego Superior Court? Okay. 

14 And your declaration that you signed in 2003, it 

15 related to your work in the Kevin Cooper case? 

16 A Yes. 

17 Q And did it relate to the chain of custody of the 

18 evidence? 

19 A Yes. 

20 Q And did it extend beyond the chain of custody of the 

21 evidence? 

22 A Not that I recall. Again, my recollection on this is 

23 rather vague. 

24 Q And you testified at trial in the Cooper case 

25 approximately two years ago; is that correct? 

Echo Reporting, Inc. 



1 A Yes. 

2 Q And when you testified, you did not testify on the 

3 subject of the hair evidence; is that correct? 

4 A That's correct. 

5 Q And since the contact in 2003 and when you provided a 

6 written declaration, have you been contacted by any 

7 representative of the Cooper defense team since then? 

8 A 

9 Q 

10 A 

11 Q 

12 if 

13 A 

14 Q 

15 A 

No. 

Have you spoken to Mr. Hile? 

Yes, on the phone just recently. 

Okay. And when did you speak to Mr. Hile on the phone, 

you recall? 

The middle of April of this year. 

Okay. And what was the discussion in April? 

Mr. Hile called me and said that he was aware that I 

16 was scheduled as a witness in these proceedings. And I 

17 affirmed that I had no file or no notes or no documents at 

18 all. He volunteered to send me a copy of my -- of the 

19 transcript of my trial testimony, which he did, along with 

20 some other documents pertaining to my involvement back in 

21 1984, '85. That was essentially it. 

22 Q And those are the materials that you have with you 

23 today? 

24 A Yes. I have a few documents. They're all documents 

25 that were either supplied by Mr. Hile or your office, copies 

5 
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1 of documents pertaining to my work back in 1984, '85. 

2 Q And did any of those documents refresh your 

3 recollection? 

4 A Well, yes. 

5 Q Now, did Mr. Rile send you a copy of the declaration 

6 you signed in 2003? 

7 A No. He showed me a copy of it here this morning, but I 

8 don't have a copy of it. 

9 Q Okay. And after you spoke to Mr. Hile in April, did 

10 you have occasion to speak to Mr. Hile again after that 

11 initial contact? 

12 A 

13 Q 

14 A 

15 Q 

16 that 

17 A 

18 Q 

Not until a couple of days ago. 

Okay. 

The eve of these proceedings. 

Okay. So Mr. Hile called you a couple of days ago; 

correct? 

Yes. 

And what was the substance of the conversation a few 

19 days ago? 

is 

20 A It dealt with the necessity of my appearing here as a 

21 witness. 

22 Q 

23 A 

He told you that you needed to come and testify? 

Well, no. He told me that he was skeptical that there 

24 was an actual need to appear because of resolution of 

25 certain issues concerning hair evidence. 
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7 

1 Q So did Mr. Hile tell you it wasn't necessary for you to 

2 testify here today? 

3 A No, he didn't tell me that it wasn't necessary to 

4 testify. He told me that he did not think that it was going 

5 to be necessary for me to testify and that he would -- he 

6 would get back to me later. 

7 Q And did he get back to you? 

8 A No. 

9 Q Okay. And after you talked to Mr. Hile, did you call 

10 my office? 

Yes. 

And why did you call my office? 

11 A 

12 Q 

13 A Well, I know better than to accept a statement from one 

14 side as to whether or not I should honor a subpoena. I 

15 thought that it was entirely possible that there was no need 

16 for me to testify, but I wanted to verify that with your 

17 office. Your office indicated that I should -- I should 

18 appear, so here I am. 

19 Q You've been doing this a long time, haven't you, 

20 Doctor? 

21 A 

22 Q 

23 A 

24 Q 

I'm sorry? 

You've been testifying for many years, correct? 

Yes. 

Well, I know it's been an awfully long time since you 

25 worked on the Cooper case, but if I could, I'd like you to 
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1 look at some exhibits. All right. Doctor l inviting your 

2 attention to Evidence Notebook 10. If you could turn to 

3 Exhibit SSI which is an August 1st l .1984 sheriff/s report. 

4 A Yes. 

5 Q And the report indicates that you were looking at 

6 evidence in the Cooper case l and that was at Mr. Negus I 

7 request I correct? 

8 A Yes. 

9 Q Okay. And if you could turn to Exhibit TTl the next 

10 exhibit in the notebook l there is a sheet from the evidence 

11 log of the sheriff/s office which indicates that evidence 

12 was checked out to YOU I and it describes the evidence item 

13 numbers I and there are several hair items there. 

14 And then if you could turn in the notebook to Exhibit 

15 ZZI which is towards the back. It/s photographs. And I 

16 believe you/ve had an opportunity this morning to look at 

17 these photographs. And can you tell me if your initials 

18 appear in these photographs? 

19 A Yes. The initials and the date. 

20 Q And what is the date? 

21 A 7-30-84. 

22 Q And what is the purpose of the initial and the date? 

23 A For evidence accountability. 

24 Q And so these initials and date would indicate that YOU I 

25 in factI had this evidence and examined it; is that correct? 
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1 A Yes. 

2 Q And do you -- do you recall Mr. Negus' instructions 

3 with respect to the hair evidence that was given to you? 

4 A Basically. I don't have any specific recollection of 

5 the date or the entire substance of the conversations, but I 

6 do have a general recollection of the task that Mr. Negus 

7 asked me to complete. 

8 Q And can you tell the Court what that was. 

9 A With respect to the hair evidence, there was 

10 evidence -- there was hair removed from some of the bathroom 

11 drains. There was also hair that had been recovered from 

12 the master bedroom of the Ryan household by means of vacuum 

13 sweepings. There's a collection of hairs, carpet fibers, 

14 debris, even a portion of a broken tooth. 

15 I was asked by Mr. Negus to compare the hair evidence, 

16 wherever situated, with the hair of Kevin Cooper, and I did 

17 so. 

18 Q And were you also asked to compare the hair evidence 

19 with respect to the examples from the victims? 

20 A Yes, but there's no real emphasis on that. I certainly 

21 understood that the hair evidence was collected from the 

22 Ryan household, and hair from the residence of the household 

23 would be expected. I made -- I did have exemplar hair of 

24 the Ryans and of Chris Hughes, but I did not make a detailed 

25 comparison of the exemplar hair with the hair of -- with the 

9 
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1 evidence hair. 

2 Q Doctor, if you could turn in the notebook to Exhibit 

3 UU, which is towards the front. It's in handwritten notes. 

4 Now, the numbers for these pages are in the upper right-hand 

5 corner. You can see that the first page has Number 3255. 

6 And these are not your notes, sir. They're the notes of the 

7 defense attorney, so I won't ask you to recognize the notes, 

8 but I was wondering if you could turn to the fourth page, 

9 which has the number 3258 in the upper right-hand corner. 

10 And in the middle of the page is written "Hairs," and 

11 the word "Hairs" is circled, and then it says, "No hairs 

12 match K.C. No hairs totally eliminate Ryans and C.H." 

13 Does that have any significance for you in terms of 

14 your work in the case? 

Yes. 

What does that indicate to you? 

15 A 

16 Q 

17 A The evidence hair that I examined appeared to be 

18 Caucasian hair. The family was Caucasian. In my mind, 

19 there was a very distinct possibility, even probability, 

20 that the hair was that of the family. This is a vacuum 

21 cleaner bag with what you might expect to collect from a 

22 bedroom floor of a residence. There's hairs, numerous 

23 hairs, in all probability not of a single individual. They 

24 all appear to be consistent with the Ryan family, and I had 

25 no further interest in any comparisons at that point. 
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1 Q Well, Doctor, did you also examine the hair that was 

2 recovered from the hands of the victims? 

3 A Yes. 

4 Q So it wasn't just the carpet sweepings that you 

5 examined? 

6 A That's correct. 

7 Q And were you able to exclude the hairs in the hands of 

8 the victims from the Ryans and from Christopher Hughes? 

9 A I don't have any recollection at this point. Again, I 

10 was focusing on whether there was -- there were any hairs 

11 that could be matched up with Kevin Cooper. I do recall 

12 that there were no hairs that I was able to match up with 

13 Kevin Cooper. 

11 

14 At that point, the hairs were unidentified, and from my 

15 standpoint remain unidentified. I did not do any other 

16 further comparison. 

17 Q Now, with respect to Mr. Negus and his notes about the 

18 hairs not excluding the Ryan family and Chris Hughes, were 

19 there any other hair examiners for the Defense that were 

20 examining this evidence at the time of trial? 

21 A No, I don't believe so. I know that there were -- that 

22 Charles Morton examined hairs. I don't think that he was a 

23 defense consultant. I don't have any recollection of that. 

24 Q And if you could turn to the first page of Exhibit uu. 

25 At the very top of the page is written, "John, 12-13-84." 
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1 And there's a discussion of -- there's notes relating to 

2 burs 

3 A Yes. 

4 Q - - plants. Is that something that you looked into 

5 Mr. Negus? 

6 A Yes. 

7 Q Okay. And were you aware of any other scientists 

8 retained by the defense that shared your first name? 

9 A No. 

12 

for 

10 Q Okay. And if you could turn to what's the sixth page 

11 in the exhibit. And in the upper right-hand corner it says 

12 "3268." And at the top it says, "John T. 9-13-84." And if 

13 you could turn to the very next page where it says, "John T. 

14; - 2." 

15 A Yes. 

16 Q And it mentions Ed Espinoza. 

17 A Yes. 

18 Q Do you know Mr. Espinbza? 

19 A Yes, I do. 

20 Q And was he working for you at the time? 

21 A Yes. 

22 Q And was he in training or 

23 A He was a graduate student in the doctoral program at 

24 Berkeley. 

25 Q And was he working with you on the case? 
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13 

1 A Yes. 

2 Q And do you recall if he was involved in the examination 

3 of the hair? 

4 A Yes. Well, yes. Primarily on some other aspects, but 

5 yes, he would have been partly involved in the comparison of 

6 the hairs as well. 

7 Q Now, do you see on the right-hand side under Mr. 

8 Espinoza's name, it says, "Ryan's screening material, hair, 

9 K.C." Would that be Kevin Cooper? 

10 A 

11 Q 

That would be my assumption, yes. 

Okay. And then down there it says, "Hairs, Ryans or 

12 K.C. or animals, alien intruder." Does that refresh your 

13 recollection as to what Mr. Negus was asking you to do with 

14 the hair? 

15 A I'm hesitating because I'm struggling to resurrect 

16 this. No, I don't think that the notations really assist me 

17 very much. 

18 Q 

19 

Well, I understand they're not your notes, Doctor. 

Now, turning to the next page, in the upper right-hand 

20 corner, Number 3270, again we have, "John T." written at the 

21 top, "8-30-84, hair comparisons." Can that be excluded? 

22 A Yes. 

23 Q Now, would that apply to Mr. Cooper cannot be excluded? 

24 MR. HILE: Objection, your Honor. There's no 

25 foundation that this witness would know what Mr. Negus meant 
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1 when he wrote those notes. 

2 THE COURT: Overruled. It may refresh his 

3 recollection. 

4 

5 

6 

MR. HILE: I'll also object there's no foundation. 

THE COURT: Overruled. 

THE WITNESS: My interpretation of this is that at 

7 the time, the principal focus was, are there any hairs 

8 belonging to Kevin Cooper. The answer to that was no. With 

9 respect to the other hairs, they were Caucasian hairs, and 

10 the family would be a very definite possibility for the 

11 origin of those hairs. So they couldn't be excluded as 

12 being that of the family. 

13 That was the extent of the comparison. Again, 

14 there was no comparison of hairs with -- from this large 

15 population of vacuum cleaner bag hairs with the -- with the 

16 Ryan family or with Chris Hughes. 

17 BY MS. WILKENS: 

18 Q So the carpet sweepings, you did not look at with an 

19 eye to whether or not they were all consistent with the 

20 family and Chris Hughes; is that correct? 

21 A That's not entirely correct. I did look at all of the 

22 hairs, and they all appeared to be Caucasian hairs, 

23 generally similar in color. There were no hairs that really 

24 stood out as being different from the bulk of the hairs. 

25 And at that point, I did not pursue any further examination. 
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1 Q Now, with respect to the hair recovered from the hands 

2 of the victims, you looked at those to examine them to see 

3 if they could have come from Mr. Cooper, correct? 

4 A Yes. 

15 

5 Q And you also looked to see if they were consistent with 

6 having come from the Ryans and Chris Hughes; is that 

7 correct? 

8 A Yes. 

9 Q Now, when you talk about being consistent with the 

10 Ryans and Chris Hughes, is it simply that they're Caucasian 

11 hairs or are you going by the hair color of the family 

12 members? 

13 A A little bit of both. The color of the hair, the 

14 diameter of the hair. There's some microscopic features of 

15 the hair that I can explain if you wish. The length of the 

16 hair. These are factors that are taken into consideration. 

17 Q 

18 A 

What would be the microscopic factors? 

Hair often has a channel down the center called the 

19 medulla. The medulla is an area of different cellular 

20 structure. Often that particular cellular structure 

21 degenerates, and then the channel, the medulla, is filled 

22 with air. This renders it more conspicuous under the 

23 microscope. 

24 So a hair has a certain width, a certain diameter. 

25 There's also a certain diameter of the medulla. Some hairs 
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1 have a medulla, some hairs do not have a medulla. It's 

2 somewhat related to the diameter of the -- of the hair. 

3 Hair is colored by deposition of pigment, as the hair 

16 

4 is extruded from the hair follicle, and that distribution of 

5 pigment would vary between individuals and certain varies 

6 greatly among different races. 

7 The outside surface of the hair consists of scales 

8 called the cuticle of the hair. And there is some variation 

9 in the appearance of the cuticle among different people. 

10 It's not the characteristic that I weigh greatly, but it's 

11 certainly something to take into consideration. 

12 

13 Q 

Those are the principal microscopic features. 

Now, when you examined this hair, did you use a 

14 microscope of some sort? 

15 A Yes. 

16 Q What kind of microscope did you use? 

17 A Compound microscope between 100 and 450 power. 

18 Q Do you have to mount all of the hairs in order to 

19 examine them under that kind of microscope? 

20 A Yes. A number of the hairs were already mounted, had 

21 been mounted by the San Bernardino crime laboratory. There 

22 were numerous prepared mounts. I did not have to prepare 

23 new slides for those -- for those hairs. 

24 Q 

25 A 

Now, did you prepare additional slides? 

Yes. 
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1 Q Okay. So you mounted some beyond what San Bernardino 

2 Sheriff's Office had mounted? 

3 A Yes. 

4 Q And did you use a temporary mounting of a permanent 

5 mounting? 

6 A A temporary mount. 

7 Q Temporary. So after you mounted them, did you take 

8 them off and put them back? Is that how it works? 

9 A Yes. 

10 Q Okay. Now, with respect to Jessica Ryan, did you 

11 receive a petri dish that had some of the hairs from each 

12 hand? Is that something that you recall looking at? 

17 

13 A I don't have any independent recollection at this time. 

14 I do believe that it's listed in an evidence accountability 

15 form that I do have. I'd have to refer to it. 

Could you please? 

Uh-huh. 

16 Q 

17 A 

18 THE COURT: We'll have that marked for 

19 identification. 

20 (Pause.) 

21 THE WITNESS: I found the appropriate entries. 

22 BY MS. WILKENS: 

23 Q And does it indicate to you whether or not you received 

24 the petri dish in that condition? 

25 A Yes. Items C-2 and C-3 were in a petri dish. This is 
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1 from Jessica. C-2 was a match box with a hair fiber from 

2 the hand of Jessica. And C-3, there's another entry for a 

3 match box containing a hair or fiber from the left hand of 

4 Jessica. And then there are other entries or evidence from 

5 other parts of the body. 

6 Q So it would be your understanding that the petri dish 

7 would have been prepared by the prosecution? 

8 A Yes. 

9 Q What was provided to you. Okay. 

10 And if I could invite your attention back to Exhibit 

11 UU, the very last page. In the upper right-hand corner, 

12 Number 3270. 

13 A Yes. 

18 

14 Q It says, "Hair, carpet," and it's underlined. And then 

15 it says, I believe, "Short cut and Mexican." Does this 

16 refresh your recollection as to any instructions you may 

17 have had from Mr. Negus? 

No, I'm afraid not. 18 A 

19 Q 

20 A 

21 Q 

And in your examination, did you detect animal hair? 

Yes. But my recollection of that is very vague. 

But in your training -- and you are trained to examine 

22 hair, correct? 

23 A Yes. 

24 Q And you're able to differentiate between animal hair 

25 and human hair. 
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1 A Yes. 

2 Q I gathered that. So that would be something that you 

3 would readily be able to determine? 

4 A Yes. 

5 Q And would you have to use a microscope or would it 

6 depend? 

7 A Well, I would use a microscope, even if I thought that 

8 there was virtually no possibility that it could be a human 

9 hair. Certain animal hairs are pretty distinctive, just 

10 looking at them with the unaided eye, but I'd use a 

11 microscope in any event. The principal means of 

12 distinguishing between animal hairs and human hairs is a 

13 microscopic determination. 

14 Q 

15 A 

16 Q 

Now, do you recall if you were looking for cut hairs? 

I don't recall. 

Okay. Do you recall finding any hairs that would have 

17 the characteristics of a pulled hair?· 

18 A 

19 

Again, I don't recall. 

MS. WILKENS: Your Honor, I have no further 

20 questions. 

21 

22 

THE COURT: Thank you. Cross. 

CROSS EXAMINATION 

23 BY MR. HILE: 

24 Q Good morning, Doctor Thornton? 

25 A Good morning, sir. 

19 
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20 

1 Q Let me see if I can clear up one thing about our 

2 conversation. When you and I talked earlier this week about 

3 your appearance here today, I didn't tell you not to come, 

4 did I? 

5 A No. 

6 Q In fact, I offered to have either dinner last night or 

7 breakfast this morning with you, did I not? 

8 A Yes. 

9 Q So when you finished that phone call, certainly your 

10 understanding was that I expected you to be here, correct? 

11 For the testimony. 

12 A That's not exactly my understanding. My understanding 

13 was that you felt in your mind that there was very probably 

14 no particular need for my appearance here, and that you were 

15 going to clarify this with the Attorney General's Office. 

16 You didn't tell me not to come, but rather that you were 

17 skeptical about the necessity of my appearing. 

18 Q All right. Thank you, sir. 

19 You mentioned earlier in your testimony under 

20 questioning from Ms. Wilkens a declaration that I showed 

21 you. 

22 MR. HILE: Your Honor, may I approach the witness? 

23 THE COURT: You may. 

24 MR. HILE: I've marked as Petitioner's Exhibit 16 

25 a copy of the declaration, the only one I have. 
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21 

1 BY MR. HILE: 

2 Q Can you identify Exhibit 16 for us? 

3 A Yes. This is a copy of the declaration that I executed 

4 on July 16th, 2003. 

5 Q And is that your signature on the declaration, a copy? 

6 A Yes. 

7 Q And is that the declaration you referred to that 

8 discussed the chain of custody that occurred with respect to 

9 the hairs that you examined earlier in 1983 and '84? 

10 A 

11 Q 

12 

13 

14 

Yes. 

Okay. 

MR. HILE: Your Honor, I offer Exhibit 16. 

THE COURT: Any objection? 

MS. WILKENS: No. 

15 THE COURT: All right. It's received. 

16 BY MR. HILE: 

17 Q Doctor Thornton, does Exhibit 16 reflect your 

18 recollection of how you maintained the hairs that were in 

19 your custody for a period of time during your examination 

20 back before trial? 

21 A Yes. 

22 Q And do you recall maintaining the hairs in such a way 

23 as to protect the integrity of the hairs at that time? 

24 A 

25 Q 

Yes. 

You testified a few minutes ago when Ms. Wilkens asked 
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1 you some questions about the hairs that you examined that 

2 came from the Ryans house, that there were none that were 

3 consistent with Kevin Cooper. Let me ask YOUr did you have 

4 samples of Kevin Cooperrs hair at the time in 1983 and '84 

5 when you did your examination? 

6 A Yes r I did. 

7 Q Okay. You testified that the Caucasian hair -- and 

8 mentioned that as a term. Is Caucasian hair different in 

9 its appearance from hair from an African-American? 

10 A Yes. 

11 Q And when you talk about Caucasian r does that include 

12 members of the Arian descent? 

13 A 

14 Q 

It does. 

Can you tell us briefly what the Arian descent is? 

15 A Caucasian -- within the context of hair comparison r 

16 Caucasian applies to East Indians with dark hair to 

17 Hispanics with dark hair to Mediterranean populations with 

18 dark hair as well on the basis of color. All of those 

19 populations are included as Caucasian hairs. 

22 

20 Q I want to focus now for a second on the hairs that you 

21 examined that were from the hands of the victims. My 

22 understanding from your testimony earlier was that you found 

23 none of those that appeared to be consistent with Kevin 

24 Cooper; is that correct? 

25 A Thatrs correct. 
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1 Q And so you were able, from your examination, to exclude 

2 him as having any of the hairs that were in the hands of the 

3 victims? 

4 A Yes. 

5 Q You mentioned some of the already mounted hairs from 

6 the San Bernardino Sheriff's Office. Were any of those 

7 hairs that had previously been mounted by the sheriff's 

8 office, did they appear to you to be consistent with hairs 

9 from Kevin Cooper? 

10 A No. 

11 Q Was there any particular distinguishing character about 

12 the hairs that had already been mounted? Could you tell why 

13 those were chosen to be mounted? 

14A I couldn't tell you what the selection criteria was. I 

15 could tell you what the typical selection criteria would be, 

16 faced with a vacuum cleaner bag of hairs that -- whether 

17 they followed that particular protocol, I don't know. 

18 Q All right. 

19 MR. HILE: Thank you. I have no more questions, 

20 your Honor. 

21 

22 

23 briefly. 

24 II 

25 II 

THE COURT: All right. Thank you. 

MS. WILKENS: Thank you, your Honor. Just 
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1 REDIRECT EXAMINATION 

2 BY MS. WILKENS: 

3 Q Now, Doctor Thornton, would you be able to exclude the 

4 victims if they had light-colored hair and you found dark-

5 colored Caucasian hair? 

6 A Probably, yes. 

7 Q So if you found hair that was darker than the exemplars 

8 from the victims, you would conclude that you could exclude 

9 them as the donor of that, correct? 

10 A Yes. This is really a projection along common-sense 

11 lines, I think. If there was a very blonde 18-inch hair 

12 and -- as an evidence hair, and the exemplar hair was darker 

13 in color, even though it was a Caucasian hair, let's say a 

14 dark brown and an inch long, I would make an elimination. 

15 Q Okay. So it's nice to know there's some common sense 

16 to this because it's all very confusing. 

17 So when you -- when you concluded in the Cooper case 

18 that you couldn't exclude the victims as the donors of the 

19 hairs in the hands, that would mean there wasn't hairs that 

20 were dark in color. 

21 A No. No. My recollection -- and again, it's vague, but 

22 I don't recall that any of the victims had particularly dark 

23 hair. Now, there's a difference between how the color of 

24 hair as it appears under the microscope and as it appears in 

25 the aggregate, as it appears on someone's head. But in --
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1 my recollection is that color was a good diagnostic 

2 criterion to apply in sorting out the hairs. 

3 And live tried to take pains that the principal thrust 

4 of my comparison was to separate any hairs that could 

5 possibly have been that of Kevin Cooper from anyone else. 

25 

6 And I didn/t pay much attention to differences in the anyone 

7 else category. 

8 Q But you did -- you did indicate to the defense counsel 

9 that you couldn/t exclude the victims as the donors of the 

10 hair in their hands I correct? 

11 A 

12 Q 

13 A 

Oh l that/s -- yes. 

Okay. 

Yes. I guess in my mind l I didn/t make that much of 

14 a I didn/t think there was that much to be made of that. 

15 This was the Ryan household. Every household is going to 

16 have hair of the residence of that house. And in the vacuum 

17 sweeping bags l in the hair from the drains l there are a 

18 great many hairs that appeared consistent -- to the extent 

19 that I -- that I examined the hairs l and it was it was 

20 not a detailed examination of each and every hair l but to 

21 the extent that I examined the hairs l they all appeared to 

22 be generally consistent with the family. 

23 Q 

24 A 

25 Q 

Correct. And you did examine the hairs in the hands? 

Yes. 

Okay. And you didn/t just assume that they were 
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1 consistent because they were in the house. You actually 

2 examined them, correct? 

26 

3 A Yeah. The fact that somebody has a hair on their hand, 

4 I don't assume that it's their hair. It could have -- a 

5 hair in that form could be hair that had been picked up from 

6 the carpet or some other location. 

7 

8 

9 

10 

MS. WILKENS: Thank you, your Honor. 

THE COURT: Thank you. 

MR. HILE: Just one. 

RECROSS EXAMINATION 

11 BY MR. HILE: 

12 Q Doctor Thornton, if you could look at Exhibit UU, page 

13 3268. 

Yes. I have it. 14 A 

15 Q Okay. Following up on the question that Ms. Wilkens 

16 was asking about whether these hairs appeared to have been 

17 consistent with the Ryan hairs. You see the second line 

18 there, it says, "John - Could have come from great many 

19 others, too"? 

Yes. 20 A 

21 Q Okay. Do you have any recollection whether this is a 

22 statement you made to Mr. Negus? 

23 A I don't have any recollection of this conversation. I 

24 do recognize the thought behind this -- this entry, yes. 

25 Q And what was that? 
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1 A Well, over the years, I've been consistent in saying 

2 that hair can be -- and this is before the days of DNA, but 

3 hair, in my view, was often valuable in an exclusionary 

4 sense. It wasn't very good evidence in an inclusionary 

5 sense. That if a person has medium brown hair, whatever 

27 

6 microscopic features ar~ present in that hair are likely to 

7 be shared by a great many other people with light brown hair 

8 as well. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

do we want 

MR. HILE: All right. Thank you. 

No more questions, your Honor. 

MS. WILKENS: Nothing further, your Honor. 

THE COURT: Thank you for corning. 

THE WITNESS: Thank you, your Honor. 

THE COURT: It's been helpful to the Court. 

THE WITNESS: Thank you. I'm glad to hear that. 

THE COURT: And as to the one page that he marked, 

to make a copy of that and give it back to him? 

MS. WILKENS: Yes. We will return it. 

THE COURT: So could you just hold on a sec and 

20 we'll make a copy of it? 

21 MS. WILKENS: He says he doesn't need one. 

22 THE COURT: You don't need it? 

23 THE WITNESS: No, your Honor. 

24 THE COURT: All right. Thank you. You're 

25 excused. 
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1 MS. WILKENS: Your Honor, our next witness would 

2 be Doctor Blake. 

3 THE CLERK: Raise your right hand, please. 

4 EDWARD BLAKE - RESPONDENT'S WITNESS - SWORN 

5 THE CLERK: Please be seated. Please state your 

6 name and spell your first and last name for the record. 

7 

8 

9 

10 

THE WITNESS: Edward Thomas Blake, B-L-A-K-E. 

THE COURT: You may inquire. 

MS. WILKENS: Thank you, your Honor. 

DIRECT EXAMINATION 

11 BY MS. WILKENS: 

12 Q 

13 A 

14 Q 

Good morning, Doctor Blake. 

Good morning. 

Have you prepared any kind of report at the request of 

15 the Court? 

16 A Right. That's exactly what I wanted to take up with 

17 counsel. 

18 Q And did you also bring copies of your notes? 

19 A Yes. 

20 MS. WILKENS: Your Honor, since none of - -

21 THE WITNESS: And I also brought some displays 

22 so - -

23 THE COURT: All right. 

24 THE WITNESS: - - everybody might want to have a 

25 look at that. I brought an original report for the Court. 

28 
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1 

2 

THE COURT: Thank you. All right. 

Why don't we get the report, and we'll take our 

3 morning recess at this time, and we'll be in recess until 

4 10:15. 

5 

6 

7 

8 

MS. WILKENS: Thank you, your Honor. 

THE COURT: Thank you. 

THE WITNESS: That's exactly what I thought -

THE COURT: All right. And the display items, 

9 could we also see those too. 

10 (Proceedings recessed briefly.) 

11 THE COURT: Thank you. You may inquire. 

12 MS. WILKENS: Thank you, your Honor. 

13 THE COURT: We needed the witness. 

29 

14 MR. ALEXANDER: Your Honor, may I inquire, because 

15 this is rather unusual circumstances here, in what capacity, 

16 for the record, Doctor Blake is being called. I understood 

17 he's here to tell us what he did in connection with the 

18 testifying of the hairs, much the way that 

19 

20 

21 

22 

THE COURT: Much the way that --

MR. ALEXANDER: Mr. Myers did. 

THE COURT: Yes. 

MR. ALEXANDER: But not as an expert witness to 

23 render any opinions --

24 

25 

THE COURT: Well 

MR. ALEXANDER: -- at this time. He's certainly 
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1 not our 

2 THE COURT: Just like -- just like Doctor Myers, 

3 he's not your expert. 

MR. ALEXANDER: Right. 4 

5 THE COURT: You've clarified he's not your expert. 

6 We deemed him the expert in order to get him paid. 

7 

8 

MR. ALEXANDER: Right. 

THE COURT: Paid. And so we'll have the Attorney 

9 General question him, and then we'll go question by 

10 question. 

11 MR. ALEXANDER: Okay. Thank you very much. 

12 Because there are some items I noticed in the report that I 

13 think may go beyond what -- we'll deal with that. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

BY 

Q 

the 

A 

Q 

A 

THE COURT: We'll -- we'll proceed as we go. 

MR. ALEXANDER: Thank you very much, your Honor. 

THE COURT: Thank you. 

MS. WILKENS: Thank you, your Honor. 

MS. WILKENS: 

Now, Doctor Blake, did you prepare a written report for 

Court? 

Yes. 

And did you bring that with you today? 

Yes. 

MS. WILKENS: And your Honor, I have marked Doctor 

25 Blake's report, which is dated June 4th, 2004, as 
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1 Respondent's Exhibit DDD. 

2 THE COURT: Thank you. 

3 BY MS. WILKENS: 

4 Q And Doctor Blake, did you also bring with you your 

5 bench notes which were taken during examination of hair 

6 evidence from the Cooper case? 

7 A Correct. 

8 Q And you have those before you now? 

9 A Yes. 

10 MS. WILKENS: And your Honor, I have marked those 

11 as Respondent's Exhibit EEE. 

12 THE COURT: Thank you. 

13 BY MS. WILKENS: 

14 Q Now, Doctor Blake, did you also prepare photographid 

15 evidence in connection with your appearance here today? 

16 A 

17 Q 

Photographic illustrations, yes. 

Yes. 

31 

18 MS. WILKENS: And your Honor, we'll identify those 

19 for the record as we go through. They have been marked as 

20 Respondent's exhibits. Now, what we've done is we've used a 

21 triple letter for each victim, and then we'll have a number 

22 for each of the series that ~elates to the victim. 

23 THE COURT: Thank you. 

24 BY MS. WILKENS: 

25 Q Now, if I -- if I could, Doctor Blake, could you turn 
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1 to page six of your report. And is it correct that you were 

2 a representative of Kevin Cooper with respect to post-

3 conviction DNA testing that was performed? 

4 A Correct. 

5 Q And in the course of your work in that matter, you 

6 examined hair evidence from the Kevin Cooper case? 

7 

8 

9 

10 

11 

12 

A Yes. 

Q And you have detailed that in your report? 

A Yes. 

Q And did you - - in the course of representing Mr. 

with respect to the first conviction DNA testing, did 

examine the hair evidence 

I didn't represent Mr. Cooper. 

Well, as a scientist. 

I represented science. 

Yes. You were the designated scientist, correct? 

Yes. 

And you are a criminalist? 

Yes. 

And how many years have you been practicing? 

I entered private practice in 1978. 

Cooper 

you 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q And when you and Mr. Myers examined the hair, did you 

23 have an agreed-upon strategy? 

24 A 

25 Q 

Yes. 

And what was that strategy? 

Echo Reporting, Inc. 

32 

1 to page six of your report. And is it correct that you were 

2 a representative of Kevin Cooper with respect to post-

3 conviction DNA testing that was performed? 

4 A Correct. 

5 Q And in the course of your work in that matter, you 

6 examined hair evidence from the Kevin Cooper case? 

7 

8 

9 

10 

11 

12 

A Yes. 

Q And you have detailed that in your report? 

A Yes. 

Q And did you - - in the course of representing Mr. 

with respect to the first conviction DNA testing, did 

examine the hair evidence 

I didn't represent Mr. Cooper. 

Well, as a scientist. 

I represented science. 

Yes. You were the designated scientist, correct? 

Yes. 

And you are a criminalist? 

Yes. 

And how many years have you been practicing? 

I entered private practice in 1978. 

Cooper 

you 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q And when you and Mr. Myers examined the hair, did you 

23 have an agreed-upon strategy? 

24 A 

25 Q 

Yes. 

And what was that strategy? 
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1 A That we would get along. The -- you want the general 

2 idea, the approach that we took to this evidence? 

3 Q Yes. 

4 A Okay. The approach is largely dictated by the nature 

5 of the evidence. That is, in a situation where you have a 

6 few single hairs, you might take one approach. That, as 

33 

7 will become apparent, was not the case here. The hairs from 

8 each of the victims' hands basically were contained in boxes 

9 which are illustrated in these various illustrations. And 

10 the nature of those hairs is that they were large numbers in 

11 quantity, they were entangled, generally, and they were 

12 matted together with blood. 

13 And so what our goal was was to identify individual 

14 hairs that likely were pulled out of the skin and were also 

15 capable of a nuclear DNA analysis. So the goal was to 

16 efficiently locate hairs of that nature. 

17 The general approach was rather than -- because the 

18 total number of hairs involved here in the many hundreds, if 

19 not as many as a thousand, was with each mass of hair, to 

20 scan the mass rather than separating that mass into 

21 individual hairs with a stereo microscope looking for hair 

22 ends that fell into the category of hairs that are forcibly 

23 removed from the skin. 

24 That categorization can be made because hairs of that 

25 nature, that is, hairs that are jerked out of the skin, have 
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1 a fairly characteristic microscopic appearance as opposed to 

2 hairs that simply atrophy and fallout of the skin. 

3 So we employed this scanning process. When we came 

4 across a hair that looked like it was a good -- at least a 

5 potential candidate to fall into the category of a human 

6 hair with an antigen type root, we would pull that hair out, 

7 mount it temporarily on a slide, look at it with a compound 

8 microscope and then assess the properties of the hair and 

9 make a decision about whether that hair was an appropriate 

10 hair for a nuclear DNA analysis. 

11 Just to get to the end of the story, that's generally 

12 what our approach was, which was applied to each of the hair 

13 masses that we were dealing with. At the end of the story, 

14 there were three hairs out of maybe as many as a thousand 

15 that were selected for DNA analysis. And once those hairs 

16 were selected, Steve, Mr. Myers, cut off the root end and 

17 then extracted DNA and processed the DNA, assessed the DNA 

18 levels. And as I understand it from Mr. Myers' report, all 

19 of the hairs that were selected did not have an adequate 

20 amount of DNA to proceed with a peR-based amplification of 

21 nuclear genes. 

22 Q Now, Doctor Blake, with respect to the three hairs that 

23 were selected for nuclear DNA testing, were the additional 

24 hairs that you identified that had the characteristics of 

25 pulled roots? 
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1 A Yes. Well, there were -- there were -- sometimes it's 

2 a little difficult to tell, just looking at a hair with a 

3 stereo microscope, whether or not the hair actually has an 

4 antigen type root. And also, sometimes looking at a hair 

35 

5 with a stereo microscope, depending on the color of the hair 

6 and just its nature, it's hard to tell whether the hair is 

7 human. There's a large quantity of animal hairs associated 

8 with these hair masses. 

9 So Some of the hair~ that were selected initially --

10 and I think that there were -- the number of hairs that were 

11 initially selected are detailed in the report. And there 

12 may have been about a dozen or so hairs that were selected, 

13 most of which were rejected because they were either animal 

14 hairs or, looking at it with a stereo it looked like it 

15 had potential, but when it was looked at microscopically 

16 with a compound microscope, it was rejected because it 

17 really wasn't a hair with an antigen root. It was a broken 

18 hair that had some detritus on the end of it or something of 

19 that nature. 

20 Q But every hair that you observed that was a potential 

21 candidate was then looked at under the more powerful 

22 compound microscope, correct? 

23 A Yes. And in the report that -- not every hair that was 

24 selected for examination using the compound microscope had 

25 photomicrographs taken of the hair, but many of them did. 
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1 And those photomicrographs were taken by Steve. Part of our 

2 agreement was that all of the photographs that each of us 

3 took would be shared, and that process was effected during 

4 the course of our work. That is, we exchanged photographs. 

5 So the photomicrographs of hairs that are contained in 

6 the report are photomicrographs that Mr. Myers took and then 

7 shared with me. And then what I have done, and will make 

8 available to the Court and to counsel, I scanned those 

9 prints. So I have electronic versions of those. And then 

10 many of the overall illustrations that are part of the 

11 report and exhibits that I prepared are from my negatives, 

12 which have also been scanned. And those are high-resolution 

13 scans in a Dolby photo shop format, which allows somebody 

14 that has a Dolby photo shop to look at the object in a great 

15 deal of detail, should they want to do so. 

16 So before the end of the day, I promised Mr. Alexander 

17 that I'd prepare a CD for him, and I will do so for you and 

18 for the Court so you have an electronic version of these 

19 illustrations. I'll need to get some advice, I guess, from 

20 the parties, because if you don't have a Dolby photo shop, 

21 you're not going to be able to read these files. So but 

22 there are other files that they can be put in that any 

23 computer can read. So those -- that's a detail that needs 

24 to be taken care of. 

25 Q So you carefully document your work, both by photograph 

Echo Reporting, Inc. 

36 

1 And those photomicrographs were taken by Steve. Part of our 

2 agreement was that all of the photographs that each of us 

3 took would be shared, and that process was effected during 

4 the course of our work. That is, we exchanged photographs. 

5 So the photomicrographs of hairs that are contained in 

6 the report are photomicrographs that Mr. Myers took and then 

7 shared with me. And then what I have done, and will make 

8 available to the Court and to counsel, I scanned those 

9 prints. So I have electronic versions of those. And then 

10 many of the overall illustrations that are part of the 

11 report and exhibits that I prepared are from my negatives, 

12 which have also been scanned. And those are high-resolution 

13 scans in a Dolby photo shop format, which allows somebody 

14 that has a Dolby photo shop to look at the object in a great 

15 deal of detail, should they want to do so. 

16 So before the end of the day, I promised Mr. Alexander 

17 that I'd prepare a CD for him, and I will do so for you and 

18 for the Court so you have an electronic version of these 

19 illustrations. I'll need to get some advice, I guess, from 

20 the parties, because if you don't have a Dolby photo shop, 

21 you're not going to be able to read these files. So but 

22 there are other files that they can be put in that any 

23 computer can read. So those -- that's a detail that needs 

24 to be taken care of. 

25 Q So you carefully document your work, both by photograph 

Echo Reporting, Inc. 



37 

1 and by your notes? 

2 A That's what scientists do, ma'am. 

3 Q And with respect to the hairs that you looked at under 

4 the compound microscope, those would have been mounted, 

5 correct? 

6 A Yes. They were -- there's a number of ways of mounting 

7 hairs, but for the purpose of our examination, we wanted 

8 to -- because it was exploratory in nature, we made 

9 temporary mounts, not permanent mounts of those hairs. 

10 Because we didn't know whether they would turn out to be 

11 good candidates for DNA analysis or lousy candidates. And 

12 if they were good candidates, they would be then subjected 

13 to a DNA analysis of going through the cleaning process and 

14 all the rest of it. You know, it wasn't necessary to make 

15 permanent mounts. 

16 Q Now, even though those hairs are no longer mounted, are 

17 they segregated in some manner as they're currently stored? 

18 A That one, you're going to have to ask Steve about. I'm 

19 not -- I'm not absolutely certain after they were examined 

20 if a particular hair was rejected, whether it was put back 

21 in the mass or kept separately. Steve tends to be fairly 

22 meticulous, very meticulous in the things that he does. I 

23 rather suspect that he kept them separately, but you'll have 

24 to ask him. 

25 The three hairs that were subjected to DNA analysis had 
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1 the roots removed, and the shafts of those hairs are still 

2 available. And I expect -- but again, this is something 

3 that should be asked of Steve -- that the DNA preparations 

4 from those hair roots should still exist. So should the 

5 Court decide to proceed with mitochondrial analysis, those 

6 preparations are available from those three hairs for that 

7 purpose. 

8 Q Now, with respect to .the approach, focusing on pulled 

9 hairs, in light of the number of hairs, why did you select 

10 that particular approach? 

11 A Why pulled hairs? 

12 Q Yes. 

13 A For the fairly obvious reason that what we're looking 

14 for here are hairs that may have come from a bad guy or 

38 

15 guys. So cut or broken hairs don't fall into that category. 

16 Q So it's a decision to focus in to try to narrow, based 

17 on your experience as a criminalist, what would have 

18 forensic value? 

19 A Well, I've tried this with Mr. Alexander, who was a 

20 little bit reticent, but if you were to go to your own hair 

21 and jerk some hairs out, they're not going to break. Or 

22 that would be a rare occurrence. They're going to come out 

23 with a root. And that root is going to have a telogen (sic) 

24 type of structure, and usually there will be some root 

25 sheath material associated. 
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1 In fact, at the end of this report that I've provided 

2 to you, I did a little experiment just to illustrate the 

3 point for the Court for the Court's edification. I 

4 pulled -- I didn't do this. Somebody in my lab did it for 

5 me, but I had three hairs pulled from three individuals in 

6 the lab for a total of nine hairs. Of course, when you ask 

7 your colleagues to do that, you have to volunteer. You have 

8 to be in the front of the line. So the first three hairs 

9 were jerked out of my head. Three hairs were jerked out of 

10 Alan Kiel's (phonetic) head, who is my colleague that works 

11 with me. And three hairs were jerked out of Kelsey Hooper's 

12 head. So two males and one female. Three is kind of not 

13 particularly invasive of somebody. 

14 And then photomicrographs of these nine hairs were 

15 prepared. And they're at the end of the report for 

16 illustrative purposes, to educate you and the Court and 

17 subsequent courts about the nature of the hair roots that 

18 you expect from hairs that are jerked out of the scalp. 

19 Q And this would be beginning with Figure 49 at the back 

20 of your report? 

21 A Exactly. Forty-nine to 57. 

22 Q Did you participate in the selection of the items of 

23 evidence that would be tested pursuant to the joint 

24 agreement? 

25 A I'm a little confused about your question. 
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1 Q Well t there was certain items of evidence that the 

2 parties agreed would be testified for nuclear DNA; is that 

3 correct? 

4 A You mean generally speaking? 

5 Q Yes. 

6 A Wetre beyond the hair now. 

7 Q Right. 

8 A Yes t absolutely. 

9 Q And did you participate in deciding which items of 

10 evidence should be tested? 

11 A Yes. I meant it was really a no-brainer t all things 

12 considered. 

13 Q And thatts something that youtre trained to do as a 

14 criminalist? 

15 A Itts really more of a -- I think lawyers need to be 

16 very careful about distinguishing between things that are 

40 

17 matter of logic and common sense and things that are within 

18 the realm of particular scientific expertise. The selection 

19 of evidence to test in the first post-conviction 

20 investigation were more a matter of really simple logic. 

21 There werentt t to the best of my knowledge t a great deal of 

22 debate about what ought to be tested. There were some 

23 critical items of evidence in the Cooper investigation that 

24 were obviously directly related to the issue of Mr. Cooperts 

25 guilt or innocence. And those were the things that were 
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1 focused on. 

2 The only evidence that ended up being looked at where 

3 there might have been some debate about whether it's really 

4 worthwhile to do this was the bar shirt and the hair. The 

5 things that were absolutely no-brainer things to look at 

6 were the A-41 sample and the cigarette butts. 

7 Q Now, at the time the agreement was entered into, no one 

8 really knew whether the A-41 or the cigarette butts would 

9 yield any nuclear results; is that correct? 

10 A Of course not. I mean, you know, the things were 

11 small. The evidence is 20 years old now. You couldn't 

12 really predict success without getting into it. The other 

13 thing is, with some of the -- with some of the evidence, 

14 what was left was small. 

15 The best example of that with regard to this evidence 

16 is the A-41 sample. The last test that was done on the A-41 

17 sample was done collaboratively between the prosecution and 

18 the defense prior to Mr. Cooper's file with the scientists 

19 involved in that testing process, Dan Gregonis and myself. 

20 And for all intents and purposes, from the eye of 1984, that 

21 evidence was used up. 

22 However,we're now not in 1984. We're in the year 2001 

23 where the first post-conviction inquiry is done. And you 

24 open up the A-41 tin, and you look at it, and for all 

25 intents and purposes, there's no blood there. However, when 
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1 you look at it with a stereo microscope, a little bit 

2 different story. There is a very fine powder of blood that 

3 remains on the inside of the tin. And that's what was 

4 collected for PCR analysis. 

42 

5 THE COURT: And PCR permits you to sequence it so 

6 that you get, from a small amount, a large amount? 

7 THE WITNESS: No. That's--

8 

9 

10 

11 

THE COURT: Okay. Tell me -- tell me -

THE WITNESS: -- totally wrong. 

THE COURT: Okay. 

THE WITNESS: Yeah. The idea that PCR makes more 

12 evidence is a misconception. What PCR does is that it 

13 copies targeted genes from a biological specimen. So 

14 it's -- rather than, you know, taking this report and 

15 putting it on your copy machine and getting lots of 

16 reports that's like making more reports, right? Well, 

17 what PCR does is it allows for the copying of particular 

18 sentences, and only the ones that you're interested in. And 

19 we're only inte~ested in those sentences, that is, genes 

20 that are genetically variable. So the PCR --

21 THE COURT: And those are significant. 

22 THE WITNESS: Pardon me? 

23 

24 

THE COURT: 

THE WITNESS: 

Those are significant. 

Because they're genetically 

25 variable? Yeah. That's how we distinguish people. 
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1 And the tool -- we shouldn't go off on a tangent 

2 on the power of PCR, but there's simply no question -- and 

3 it's important for you to understand and I suppose the Court. 

4 to understand that PCR changed everything in the study of 

5 genetic problems after it was invented. It's like a 

6 paradigm shift. Before PCR, you think about things, and you 

7 can do -- you have the capacity to do things in a certain 

8 way. After PCR, that all changes. So there's a paradigm 

9 shift. 

10 And once PCR was invented in 1985, that provided a 

11 tool to explore the genetics of biological specimens that 

12 were very, very small and in lousy condition. And so -- and 

13 then the only thing that we needed as scientists to make 

14 that tool achieve its full glory, if you will, were genes 

15 that needed to be studied that we could then exploit to 

16 genetically characterize samples. 

17 And we're now at the point where we have a suite 

18 of genes that are adequate -- sufficiently studied that we 

19 can use this tool to genetically distinguish and create a 

20 genetic signature, a unique genetic signature for everybody 

21 that's ever lived on the face of this planet. 

22 BY MS. WILKENS: 

23 Q Now, Doctor Blake, could you compare that unique 

24 genetic signature with the capabilities of mitochondrial DNA 

25 testing? 
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24 genetic signature with the capabilities of mitochondrial DNA 

25 testing? 
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1 A Okay. Well, mitochondrial DNA is DNA that's -- first 

2 of all, it's found not in the nucleus of a cell. It's found 

3 in the cytoplasm of a cell, and its genetics are 

4 fundamentally different than nuclear DNA in the sense that 

5 mitochondrial DNA is inherited from one's mother. And part 

6 of the reason for that is that if you look at a spermatozoa, 

7 the mitochondrial DNA and a spermatozoa is can I use a --

8 this is a little bit of a digression here, but just to 

9 illustrate. 

10 THE COURT: Why don't you just stay here and just 

11 give us the synopsis. 

12 THE WITNESS: Okay. The mitochondrial DNA and a 

13 spermatozoa is in the mid piece of a tail. And the mid 

14 piece of a tail doesn't get inside the egg when the egg is 

15 fertilized. So the male does not contribute to the zygote 

16 of the new being, as it were. And so the mitochondrial DNA 

17 that an individual has is the same mitochondrial DNA that 

18 one's mother has and all one's siblings and the mother's 

19 siblings, et cetera. 

20 Genetic variation in mitochondrial DNA accumulates 

21 through mutation rather than recombination. So the amount 

22 of genetic variation in mitochondrial DNA is less, and 

23 people that are related through the maternal line of 

24 inheritance can't be distinguished using mitochondrial DNA. 

25 Having said that, mitochondrial DNA is still 
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1 useful for distinguishing between people because you have to 

2 go fairly far back through an individual's lineage before 

3 people start getting related to one another. 

4 BY MS. WILKENS: 

5 Q Now, Doctor 

6 A So it's not nearly as powerful a discriminatory tool, 

7 but mitochondrial there's much more mitochondrial DNA in 

8 a cell than there is nuclear DNA. So it's more sensitive --

9 it's a more sensitive tool. And of course, along with that 

10 sensitivity comes problems. 

11 Q And what are those problems? 

12 A Well, there's 100 to 1,000 more mitochondrial copies 

13 per cell than there are nuclear copies. So in theory, one 

14 can get a successful mitochondrial analysis from a single 

15 cell. And that's a level of sensitivity that's potentially 

16 dangerous because you think you're looking at Object X, but 

17 if it has somebody else's cellon it, there you go. 

18 Q 

19 A 

So it --

You get a result from somebody else rather than the 

20 thing that you think you're getting a result from. 

21 Q 

22 A 

So you'd be talking about contamination potential? 

Yeah. Exactly. Let's use the evidence in this case. 

23 We want to do some mitochondrial DNA analysis on the hairs 

24 in this case. What do we know about the hairs at a minimum? 

25 We know that the hairs are covered with blood. We know that 
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1 the blood that covers the hairs comes from the victims in 

2 the case. Our goal is to find hairs that may have 
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3 originated from somebody else who are not the victims, that 

4 is, some bad guy who is not Mr. Cooper. And we want to have 

5 some assurance that we have the capacity to actually do 

6 that. 

7 What that means is is that you need to have -- you need 

8 to build into the strategy with this particular evidence to 

9 control, if it's possible, for blood on the surface of 

10 hairs. That is, is the washing process with hairs of this 

11 nature adequate to remove any mitochondrial DNA from blood. 

12 So -- and there's a clever way of doing -- well, I shouldn't 

13 say that. Mr. Alexander will jump allover me. It's very 

14 self-serving. But there is a strategy for doing that that 

15 actually I didn't put in the report, but I meant to. And 

16 the strategy is to take advantage of the numerous dog hairs 

17 that are present in this evidence and use the dog hair as a 

18 negative control for blood on the surface of hair. 

19 So do you follow the logic of that? 

20 Q Yes, sir. If the dog hair came back as having the 

21 victim's mitochondrial DNA, then you'd know the blood wasn't 

22 washed off. 

23 A 

24 Q 

25 A 

Exactly. 

Okay. 

So it's a way of controlling for the washing process. 
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1 So one of the things that I would recommend 
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and I'll 

2 have to do that verbally because I was negligent in not 

3 including that in the report -- is it's probably a good idea 

4 that, should the mitochondrial DNA testing go forward, that 

5 there be at least two, if not more, controls employed where 

6 dog hair that has blood on it is employed in the process. 

7 Q Now, Doctor Blake, in the joint agreement, the testing 

8 was done in two separate phases, correct? There was blind 

9 testing? 

10 A Yeah. We're going back to the first post-

11 conviction inquiry? 

12 Q Yes. 

13 A Yes, absolutely. The testing was done blindly. That 

14 is, the idea was -- and really, all post-conviction testing 

15 is done this or the vast majority of post-conviction 

16 testing is done this way. In fact, all of our work should 

17 be done this way. It's just that blind testing is a little 

18 bit inefficient. 

19 The idea was to genetically characterize the evidence 

20 first, draw whatever conclusions could be drawn from that 

21 genetic characterization, publish that work, and then at the 

22 end of that investigative stage, ask the question can 

23 particular people be excluded or associated with the 

24 evidence that's been genetically characterized. 

25 Q Now, during that first phase of the blind testing in 
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1 the Cooper case, did -- was it your opinion that you should 

2 proceed to the second stage without examining the hair? 

3 A Yes. 

4 Q And why is that? 

48 

5 A Well, I after we were done with the A-41 sample, the 

6 two cigarette butts and one of the samples from the bar 

7 shirt, the sample that had originally been cut out by Dan 

8 G+egonis that is referred to as CC-l, I believe, we were 

9 successful. I mean, we were far successful, and a lot of 

10 that success can be attributed to Steve Myers still.We had 

11 answers. 

12 We knew, for example, that the A-41 blood - - and 

13 actually, the A-41 - - there were actually two samples from 

14 A-41. Both of those samples were concurrent with one 

15 another, and the DNA from those samples corresponded to the 

16 DNA that was obtained from the two cigarette butts. I 

17 characterized in the report that I wrote, making an argument 

18 that we should cut to the chase, that individual as Unknown 

19 Male Number 1. 

20 We also were successful in the CC-l sample from the bar 

21 shirt. We did not have any idea at that point what 

22 relevance that had, but we had a genetic profile for the 

23 blood source on CC-l, which is, again, the sample that 

24 Gregonis had cut out. 

25 At that -- once we had that information, I wrote a 
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1 report to the Judge and all the counsel saying, "This is the 

2 information that we have. If Mr. Cooper is not Unknown Male 

3 Number 1, he should be released." He's clearly innocent 

4 because the outcome of that experiment would really be 

5 dispositive of his guilt or innocence, in my judgment. 

6 And to the best of my knowledge, I don't think Steve 

7 had any disagreement with that -- with that approach, but I 

8 couldn't -- I couldn't bring any of the lawyers along with 

9 me because lawyers tend to be driven by their agreements. 

10 Q 

11 A 

And so then you went ahead and examined the hair? 

So following that, we took a look at the hair. When we 

12 looked at the hair, because all of the hair samples had 

13 blood associated with them, some of that blood -- bloody 

14 material associated with the victims' hairs was also 

15 collected. And that was subjected to a DNA analysis. 

16 When that was done, there was kind of an epiphanous 

17 finding, if you will, and that was we discovered that the 

18 blood associated with the hair from Doug Ryan had the same 

19 genetic profile as Unknown Male Number 2, where Unknown Male 

20 Number 2 was the source of the blood on the bar shirt. And 

21 that changed everything about the controversial relevance of 

22 the bar shirt to the Ryan Hughes homicides. 

23 Q So that was the first time that there was scientific 

24 evidence that would connect the T-shirt to the crimes? 

25 A Yes. Because at the very least, while the most likely 
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1 explanation for that concordance was that the blood from 

2 Doug Ryan/s hair was Doug Ryan/s blood l we didn/t really 

3 know that yet. That was a reasonable inference to draw. 

4 But at the very least l we knew that blood associated with 

5 Doug Ryan/s hair was from the same person that had deposited 

6 blood on the bar shirt. 

7 And so whichever way you looked at itl it really didn/t 

8 matter. It proved that the bar shirt was relevant to the 

9 Ryan/Hughes homicide. And then that triggered additional 

10 inquiries into the bar shirt. 

11 Q And in the second phase of the testing l then you were 

12 able to confirm l by having the referenced sample from Doug 

13 Ryan I that l in factI the blood on the bar T-shirt was his. 

14 A 

15 Q 

Correct. 

And if you could explain to me -- 11m trying to 

16 understand why I with respect to the hair -- I know that you 

17 were looking at roots because you were working with nuclear 

18 DNA I but can you explain why you would focus on pulled 

19 hairs l from a forensic standpoint as a criminalist in this 

20 case? 

21 A Because looking at hairs that logically anyway simply 

22 would be expected to originate from the victims is 

23 irrelevant. What/s the point of it? 

24 Q Now I Doctor l you/ve prepared a report. And inviting 

25 your attention to page seven of your report I which is 
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1 Exhibit DDD, you indicate your examination of hair that was 

2 recovered from Peggy Ryan. And you've prepared a poster 

3 board, which is identified as Respondent's Exhibit FFF-l 

4 that relates to Item B-9-A from the right hand of Peggy 

5 Ryan, correct? 

6 A Correct. 

7 Q And what did you discern from your examination of the 

8 hair from Peggy Ryan's right hand? 

9 A There -- in the scan of that hair mass, there are no 

10 obvious human hairs with roots. 

11 Q All right. So and Doctor, do you recall -- and I 

12 don't know if you have this in your bench notes, but do you 

13 recall how much time you spent with Mr. Myers examining the 

14 hair recovered from the victims' hands? 

15 A 

16 Q 

17 A 

18 Q 

Over several days. 

Several days? 

I believe so, yes. 

And if you had any hairs that even appeared under a 

19 stereoscope to have roots, you would have removed them and 

20 examined them under a compound microscope, correct? 

21 A Correct. Now, having said that, though, there are 

22 limitations to the way that we approach this. If you 

23 examine that photograph, you'll see a mass of hair. There 

24 are limitations to what you can pick out without separating 

25 the hairs out one at a time. That was not our goal. We 
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1 weren't about to do that because a very tedious, time-

2 consuming process. 

3 But if one is now in the mode of leaving absolutely no 

4 stone unturned -- of course, that's a judgment that this 

5 Court will have to make -- the way that you approach it is 

6 somewhat different. You don't take the approach that Steve 

7 and I took, which was a reasonable approach -- again, I 

8 understand it's a self-serving statement, but it was a 

9 reasonable approach,given what we were doing. 

10 If you're focusing in on hair and somebody is 

11 committed, absolutely committed to discovering every single 

12 hair that has a root with the logic being that those are the 

13 kinds of hairs that may come from a bad guy who is not Mr. 

14 Cooper -- that's the logic being employed -- your approach 

15 is different, simply because if you want to find every hair, 

16 you have to design your approach so that you have the 

17 potential for finding every hair. 

18 And as I outline in the recommendations at the end of 

19 this report, the only way that you can go about doing that 

20 is you have to piece those hair masses apart so that you 

21 have individual hairs. Because a hair is a long, linear 

22 thing, you can then look at each end. There is either a 

23 root there or there isn't, and you go on to the next one. 

24 And you know, that's the kind of thing that one would have 

25 to do if your goal is to identify every hair that has a 
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1 root. 

2 Q Now, as a lay person, that seems tedious, but can you 

3 give us the --

4 A It seems tedious to me. 

5 Q As an expert, can you give us some sense of how much 

6 time would be required to undertake that process? 

7 A It would be time-consuming. There's no doubt about it. 

8 I mean, hair -- this particular mass of hair is entangled 

9 and, you know, matted together, you know, glued in a sense, 

10 glued together with blood. So it's going to be tedious. 

11 Q And it's been in this condition for 21 years. 

12 A Well, I don't know if that's particularly relevant to 

13 anything. It certainly makes the blood insoluble, that 

14 passage of time, but it's just going to be tedious. There's 

15 no other way to describe it. 

16 And by the way, the reason that I came to court today 

17 with these illustrations is to give you a sense of -- and 

18 Mr. Alexander a sense and the Judge a sense of, you know, 

19 what's involved in that process. 

20 Q Now, when you and Mr. Myers examined this hair, you 

21 made a professional judgment that you would approach the 

22 hair and look for roots in the manner you did, and you took 

23 several days to do it. And is it still your opinion that 

24 that's a reasonable approach in terms of working with this 

25 evidence? 
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1 A A reasonable approach for what we did at the time that 

2 we did it? 

3 Q Yes. 

4 A Well, of course. I mean, that's why we did it that 

5 way. If another approach was reasonable, we would have used 

6 another approach. But our idea was to -- was to balance 

7 time and expense against discovery of every possible thing 

8 that. may be there. And one of the things that became 

9 apparent as we went through these hairs was -- as I say in 

10 the report, is that the vast majority of the hairs are 

11 either human hairs that are cut or broken or animal hairs. 

12 Now, again, having said that, there's no way that 

13 either Mr. Myers or myself could guarantee this Court that 

14 there do not remain hairs behind that we didn't discover 

15 that are human hairs with roots. So it's a matter --

16 somebody has to make the call about whether it's appropriate 

17 at this point in time, given the issues that are on the 

18 table and the hypotheses that have been put forward by Mr. 

19 Alexander, whether it's appropriate to go to the 

20 scientifically more rigorous searching device. That's not a 

21 call that a scientist can make. 

22 A scientist can tell you how to do that. Can't tell 

23 you whether you should do that. There's three -- there's 

24 three -- as we talk, there's three questions, as I see it, 

25 that's on the table here. Should you do it, can you do it, 
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19 Alexander, whether it's appropriate to go to the 

20 scientifically more rigorous searching device. That's not a 

21 call that a scientist can make. 

22 A scientist can tell you how to do that. Can't tell 

23 you whether you should do that. There's three -- there's 

24 three -- as we talk, there's three questions, as I see it, 

25 that's on the table here. Should you do it, can you do it, 
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1 and how do you do it. Those are the three issues that have 

2 to be decided. 

3 The should-you-do-it question, I think the scientists 

4 can help with, but that's an executive decision made by a 

5 higher authority. Can it be done, we can explain to you 

6 what the tools are that we have in our - - within science to 

7 do what you would like to do, to test the hypotheses that 

8 you would like to test. 
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9 I don't think that there's any question with any of the 

10 subject matters that are on the table that we have the 

11 tools. The much more challenging issue is, having made that 

12 first decision, the decision to be made by this Judge, as I 

13 understand it, or some reviewing court, is given that you 

14 have the tools to do it, what is the best way to do it in 

15 the most that is the most.scientifically rigorous way to 

16 do it. And that's a question of scientific judgment, not 

17 legal judgment. And it's a kind of judgment that has to 

18 take into consideration the things that the scientists are 

19 concerned with and the things that the lawyers are concerned 

20 with. 

21 My belief is that we are smart enough to figure those 

22 things out. I mean, I believe that I can design, with the 

23 input of colleagues, particularly colleagues representing 

24 the State's interests, a plan to do that. But that -- these 

25 plans are moot if it is not reasonable to execute the plan. 
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1 Q Now, Doctor Blake -- and we all acknowledge it will be 

2 the Court's decision, but you indicated there are things 

3 that you as a scientist can offer in terms of should you do 

4 the testing. What would those be? 

5 A Well, if I'm -- if I speak out of school here, just 

6 shut me down. I'm sure the Court will shut me down. But I 

7 would think that if I was in the position of making the 

8 should-it-be-done question, that decision has to be made 

9 looking at the totality of the evidence. 

10 And the two kinds of inquiries here, I think, go to 

11 two -- go to two very distinct issues. As I stated in the 

12 report, the bar shirt evidence is very distinct evidence in 

13 this inquiry compared to the hair evidence. The hair 

14 evidence is very straightforward. In my judgment, it's 

15 evidence that is of a -- is newly discovered, first, and it 

16 looks for exculpatory evidence. That's the goal. The goal 

17 is to find hairs that come from a bad guy. 

18 It's obvious that all of the none of these hairs 

19 could originate from Mr. Cooper. So the bad guy would have 

20 to be an identified potential bad guy. And Mr. Alexander 

21 has been kind enough, brave enough, and I might say 
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22 outrageous enough to identify two bad guys in this case, Mr. 

23 Koon and Mr. Furrow. So we have two targeted individuals 

24 that once you have a mitochondrial analysis in hand, you can 

25 ask the only question that you can really ask intelligently 
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1 with a mitochondrial analysis, and that is, if the 

2 mitochondrial sequence does not correspond to the victims, 

3 does it correspond to either Mr. Furrow or Mr. Koon. 

4 MR. ALEXANDER: Your Honor, may I interpose 

5 THE COURT: No. This is not your time. 

6 THE WITNESS: So that those questions can be 

7 answered by science. So that's the fundamental nature of 

8 the hair evidence, as I see it. 

9 The bar shirt evidence is completely different. 

10 The bar shirt evidence does not have the potential for 

11 identifying an alternative assailant. The bar shirt only 

12 has the potential for impugning the integrity of the State. 

13 That's the only proposition for which the bar shirt 

14 investigation can stand. The bar shirt was not ever 

15 evidence of an inculpatory nature at Mr. Cooper's trial. 

16 So no matter what comes out of the bar shirt, it 

57 

17 does not and cannot alter evidence that was presented at the 

18 trial because it wasn't evidence that was used by the State 

19 to inculpate Mr. Cooper. Its only potential is to show that 

20 the State -- should Mr. Alexander's theory be proven to be 

21 correct, that the State engaged in malevolence and 

22 malfeasance, as I -- those are the words that I chose to use 

23 in my report. That's the only proposition, in my judgment, 

24 that that investigation can stand. 

25 II 
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1 BY MS. WILKENS: 

2 Q NOw, with respect to the potential exculpatory value to 

3 the hair evidence, if you have mitochondrial samples from 

4 the individuals that Mr. Alexander has targeted, would that 

5 be able to be used to identify them as the donor of a hair 

6 in these evidence hairs? 

7 A To the exclusion of everybody that walked on the face 

8 of the earth? 

9 Q Yes. 

10 A No. However, having said that, remember a little 

11 bit -- try to remember that the place where we are now with 

12 biological evidence is not the place that we've always been. 

13 That is, simply because you cannot create an individual 

14 genetic profile does not mean that you do not have 

15 information. Remember, science, by its very nature, is an 

16 exclusionary process. 

17 So if you have a tool that is capable say of excluding 

18 99 out of every 1,000 individual, that's still a very 

19 powerful tool. And the hypothesis that Mr. Alexander 

20 presents is the hypothesis of Mr. Koon, Mr. Furrow and 

21 another unknown male, which is -- I think that's very 

22 convenient to have that from that perspective. 

23 So the question is, if you have this sequence and a 

24 randomly selected individual would be expected to be 

25 eliminated by the analysis 999 times out of 1,000 if, in 
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1 fact, it doesn't originate from that individual. 

2 Q Now, that particular figure you tossed out, is that the 

3 capability of mitochondrial? I mean, can we expect 

4 A Well, we're -- that's a kind of ballpark. You know, 1 

5 out of 1,000, lout of 10,000 maybe as opposed to lout of a 

6 gazillion, which is a word I 

7 THE COURT: Do you agree or disagree that 7-

8 percent of the population would have the same mitochondrial 

9 DNA profile? 

10 THE WITNESS: Well, I'm sure that there are 

11 mitochondrial sequences, the most common ones that would be 

12 as common as that. But the most 

13 

14 

THE COURT: So that we could 

THE WITNESS: The most common sequence isn't the 

15 most expected sequence. 

16 THE COURT: But if you have the most common 

17 sequence, you could get a 7-percent? 

18 

19 

THE WITNESS: That's correct. That--

THE COURT: So you could spend a million dollars 

20 and get a 7-percent and have no exclusion. 

21 THE WITNESS: There you go, Judge. 

22 

23 

24 bucks. 

25 II 

THE COURT: Is that the difficult choice? 

THE WITNESS: That's why the Court makes the big 
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1 BY MS. WILKENS: 

2 Q Now 

3 A But just to tie up the --

4 THE COURT: What if you can't get reference 

5 samples? 

6 THE WITNESS: If you can't -- if you can't get 

7 reference samples --

8 THE COURT: Is it worth doing? 

9 THE WITNESS: In my judgment, it's we fold up 

10 our tents. You have to have reference samples. The 

11 reference samples, however, as I -- again, as I point out in 

12 the report it's one thing I did remember to put in 

13 should not be hair samples. 

14 THE COURT: Okay. If you're legally not able to 

15 compel reference samples, then what? 

16 THE WITNESS: Then you're between a rock and a 

17 hard place. But I would -- the Court will correct me on 

18 this, but can I make a -- can I just make an argument on the 

19 getting the reference sample for the Court? It strikes 

20 me -- it strikes me that in this situation, the reference 

21 sample basically falls under the category --

22 THE COURT: Before before you make the 

23 argument, the Ninth Circuit has ruled on compelling 

24 reference samples. 

25 THE WITNESS: The Ninth Circuit does a lot of 
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1 things. I just want to give the Court the benefit of my 

2 thoughts on it, and you can put it in the garbage can. It 

3 strikes me, if you have somebody that's targeted, that 

4 person becomes a material witness. And as a material 

5 witness, they have something to offer. In this case, the 

6 thing that is being offered is not a verbal statement. It 

7 is the silence that is made to speak about their biology and 

8 is given voice through the use of science. 

9 

10 

THE COURT: It's called the Fifth Amendment. 

THE WITNESS: The Fifth Amendment. 

11 BY MS. WILKENS: 

12 Q Now, Doctor, with respect to what the science can do --

13 and it appears to have exclusionary value. When you, as a 

14 scientist, are focused on the should-you-do-it question, do 

15 you also, as a forensic criminalist, take into account the 

16 evidence that exists against Mr. Cooper in deciding 

17 A 

18 

Wait a second. I'm just -- I'm still stuck. 

THE COURT: Let's go on to the next question. 

19 Question and answer. 

20 

21 

THE WITNESS: Okay, Judge. 

THE COURT: It's not an exposition. Go ahead. 

22 BY MS. WILKENS: 

23 Q As a forensic criminalist, when you're offering your 

24 insights as a scientist on the question of should you do the 

25 testing, do you look at the other scientific evidence that 
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1 inculpates Mr. Cooper when you're looking at what is the 

2 value of the hair evidence and potentially exculpating him, 

3 exonerating him? 

4 A You know, in this context, that's -- yeah. I mean, I 

5 think one should. But it's a difficult question. Part of 

6 the beauty of Mr. Alexander's position is that his position 

7 deals with all of that evidence by the simple device of 

8 asserting that that evidence has been planted by the State. 

9 If you take his position at face value, that is, 

62 

10 seriously, none of that evidence that you would rely upon to 

11 counter or answer the question of should you or should you 

12 not.do it is all neutralized by the position 

13 MR. ALEXANDER: Objection, your Honor. I believe 

14 the witness is well beyond any -- any subject that he was 

15 called down here to testify about. 

16 THE COURT: 403. 

17 MR. ALEXANDER: Speculating about my theories - -

18 THE COURT: 403. We'll move on. 

19 MR. ALEXANDER: Thank you, your Honor. 

20 MS. WILKENS: Thank you, your Honor. 

21 BY MS. WILKENS: 

22 Q Now, I'm going to go to FFF-2. 

23 A Okay. 

24 THE COURT: First of all, did you want to complete 

25 your answer? Go ahead and complete your answer. 
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1 

2 

THE WITNESS: I thought I was being cut off. 

Yeah. If you -- if you take away all the other 

3 physical evidence because it's irrelevant, and it's 

4 irrelevant because it's been planted, then 

5 

6 

7 strike it. 

MR. ALEXANDER: Same objection, your Honor. 

THE COURT: Let's just complete it. Then I can 

MR. ALEXANDER: Thank you, your Honor. 

63 

8 

9 THE COURT: Go ahead. I don't know where we're --

10 I don't know what the answer is. Go ahead. 

11 BY MS. WILKENS: 

12 Q Go ahead, Doctor Blake. 

13 A Your question to me was -- let's start at the very 

14 beginning so we get the ~- which question am I answering 

15 here? 

16 

17 

THE COURT: Then let's just move on. Go ahead. 

MS. WILKENS: Thank you, your Honor. 

18 BY MS. WILKENS: 

19 Q Doctor, if I could direct you to FFF-2. 

20 A Okay. 

21 Q It shows hair recovered from left hand of Peggy Ryan, 

22 Item B-I0. 

Yes. 23 A 

24 Q Could you indicate what you learned from your 

25 examination of that hair? 
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1 A Okay. Again with regard to Peggy Ryan's hands, the 

2 left hand hair is very similar to the right hand hair. The 

3 hair -- the nature of the hair is a mass that is entangled 

4 and matted together with blood. It's not possible to count 

5 the number of hairs there, but they are -- I just 

64 

6 characterize them as numerous. And the examination of those 

7 hairs also indicated that there were no the scan of those 

8 hairs, that there were no human hairs with roots. 

9 Q Now, you also examined some representative samples from 

10 Peggy's right hand; is that correct? 

Correct. 11 A 

12 Q And what did you -- I'm sorry. And what did you 

13 observe with the representative samples? 

14 A Okay. Just for clarification purposes, the 

15 representative samples in all of these collections are 

16 representative samples that were created at the time of the 

17 investigation of this case by some unknown individual. I 

18 don't know who did that. So those are samples that come to 

19 us, that is, Steve Myers and myself at the DOJ laboratory in 

20 Berkeley, in a plastic dish with a lid where they are simply 

21 identified as representative samples from both hands. 

22 And generally, the number of hairs in these 

23 representative samples are smaller in number, and they are 

24 individual hairs that can be looked at at both ends. And 

25 the so-called representative sample sample, if you will, or 
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1 sample item from Peggy failed to have any hairs -- human 

2 hairs with roots. So I don't think that that sample needs 

3 to be revisited, for example. 

4 Q So this is something where you have utmost confidence 

5 that you were able to examine it thoroughly enough that it 

6 would make no sense to be duplicated. 

7 A No, not with the representative sample item, if you 

8 will. 

9 Q Okay. Now, directing your attention to Respondent's 

10 Exhibit G -- GGG-1 relating to hair from the right hand of 

11 Jessica Ryan. That would be Exhibit -- I'm sorry -- Item --

12 Evidence Item C-2. 

13 Could you indicate what you observed in your 

14 examination of that evidence. 

15 A Okay. The hair that was recovered from Jessica Ryan's 

16 right hand is a very large mass of hair that's entangled, 

17 matted with blood. There are a very large number of hairs 

18 just from visual inspection. And that mass again was 

19 surveyed with a stereo microscope. The vast majority of 

20 those hairs are cut or broken. 

21 Q Now, Doctor Blake, directing your attention to 

22 Respondent's Exhibit GGG-2, which shows hair from the left 

23 hand of Jessica Ryan, Evidence Item C-3. 

24 Could you please indicate what you discerned from your 

25 examination of this evidence. 
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25 examination of this evidence. 
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1 A Okay. Again, this is a much smaller, modest group of 

2 entangled hair. The hair to some extent is matted with 

3 blood. There were two hairs that were pulled out of this 

4 group that were, at least by stereoscopic examination, 

5 potential candidates. When those hairs were mounted, 

6 they -- I think they both proved to be animal hairs, if I'm 

7 not mistaken. Yes. And I don't think photomicrographs were 

8 prepared from those two hairs. 

9 Q 

10 A 

And that would be because they were animal hairs? 

Well, we -- probably it's the case that just -- we 

11 hadn't got quite gotten into the routine of doing the 

12 photomicrographs at that point, but, you know, because they 

13 were animal hairs, they were not interesting. 

14 Q Now, Doctor, inviting your attention to Respondent's 

15 Exhibit GGG-3, representative hairs from the right and left 

16 hand of Jessica Ryan, Item C-2/3. 

17 Could you please indicate what you discerned from your 

18 examination of this evidence. 

19 A Okay. This is again one of the representative samples 

20 prepared by somebody else at or about the time of the 

21 investigation of this case. There are a number of hairs, 

22 individual hairs within this container. And there was one 

23 hair that was selected out of this group that had a 

24 potential antigen-type root. That hair was removed, mounted 

25 and examined, and what we thought was an antigen root turned 
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lout to be a broken -- a hair with a broken end. And I think 

2 that there's a photomicrograph of that particular hair in 

3 the report, if I'm not mistaken. 

4 THE COURT: I think it's Figure 14. 

5 THE WITNESS: There you go. 

6 BY MS. WILKENS: 

7 Q Now, Doctor Blake, inviting your attention to 

8 Respondent's Exhibit HHH-l, hair recovered from the left 

9 hand of Doug Ryan, Evidence Item D/3. 

10 Could you please indicate what you observed from your 

11 examination of this evidence. 

12 A Okay. This item of evidence that is the hair from Doug 

13 Ryan's left hand contains a large number of hairs and a hair 

14 mass. One of the distinguishing things about this 

15 particular specimen is that the majority of the hairs are 

16 contained in a hair lock, where the ends are cut. A hair 

17 lock is essentially a grouping of hairs that are aligned 

18 with one another and then cut simultaneously in the process 

19 of creating the lock. And that's clearly visible in the 

20 photograph. That lock is held together with blood. And 

21 many of the hairs within this mass have blood on them. 

22 Q Now, Doctor Blake, inviting your attention to 

23 Respondent's Exhibit HHH-2, which shows hair recovered from 

24 the right hand of Doug Ryan, Evidence Item D-4. 

25 Could you please tell us what you discerned from your 
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1 examination of this evidence. 

2 A Okay. The hair mass from Doug Ryan's right hand is 

3 much more modest compared to the mass of hair from the left 

4 hand in the quantity of hair. There are some groups of hair 

5 that are held together with blood. These hairs were 

6 surveyed, and there were three hairs that were pulled out of 

7 this mass that have roots. Two of those hairs looked like 

8 they were good candidates for a nuclear DNA analysis, and 

9 those were selected. And I believe that there are 

10 photomicrographs of all three hairs in the report. Let me 

11 make sure if I'm right about that. 

12 Yes. The first two hairs which were labeled A and B, 

13 both have antigen roots, so those hairs -- you know, we have 

14 photomicrographs of those hairs, and then the root ends of 

15 those hairs were cut off by Steve, and DNA was extracted 

16 from those two. 

17 The third hair was rejected for analysis because that 

18 hair has a telogen type of root structure, and then it has 

19 a -- essentially a microscopic blood clot surrounding that 

20 root. So that's why that hair was rejected. 

21 Q Now, Doctor Blake, inviting your attention to 

22 Respondent's Exhibit EEE, which are your bench notes, and 

23 directing you to your notes from November 13th, 2001, the 

24 second page of that day's notes. 

25 A which date now? 

Echo Reporting, Inc. 

68 

1 examination of this evidence. 

2 A Okay. The hair mass from Doug Ryan's right hand is 

3 much more modest compared to the mass of hair from the left 

4 hand in the quantity of hair. There are some groups of hair 

5 that are held together with blood. These hairs were 

6 surveyed, and there were three hairs that were pulled out of 

7 this mass that have roots. Two of those hairs looked like 

8 they were good candidates for a nuclear DNA analysis, and 

9 those were selected. And I believe that there are 

10 photomicrographs of all three hairs in the report. Let me 

11 make sure if I'm right about that. 

12 Yes. The first two hairs which were labeled A and B, 

13 both have antigen roots, so those hairs -- you know, we have 

14 photomicrographs of those hairs, and then the root ends of 

15 those hairs were cut off by Steve, and DNA was extracted 

16 from those two. 

17 The third hair was rejected for analysis because that 

18 hair has a telogen type of root structure, and then it has 

19 a -- essentially a microscopic blood clot surrounding that 

20 root. So that's why that hair was rejected. 

21 Q Now, Doctor Blake, inviting your attention to 

22 Respondent's Exhibit EEE, which are your bench notes, and 

23 directing you to your notes from November 13th, 2001, the 

24 second page of that day's notes. 

25 A which date now? 

Echo Reporting, Inc. 



69 

1 Q It would be November 13th, 2001, about halfway through 

2 the bench notes. And it would be the second page from the 

3 bench notes from November 13th. 

4 A Okay. 

5 Q And directing your attention to your notes relating to 

6 hair D-4-A, is that one of the hairs that was selected --

7 A Wait a second. Did you say 11-13? 

8 THE COURT: Uh-huh. 11-13, page two. 

9 THE WITNESS: Oh, I'm sorry. Okay. 

10 BY MS. WILKENS: 

11 Q Now, directing your attention to your bench notes 

12 relating to hair D-4-A, was that one of the hairs selected 

13 for nuclear? 

14 A Yes. 

15 Q And it indicates in your notes that it was human, 

16 probably has a broken end. But did you go ahead and examine 

17 that? 

18 A 

19 exam. 

20 Q 

21 A 

22 Q 

I'm not sure that that's a note of the microscopic 

So that may have preceded the microscopic exam? 

Yeah. 

Now, Doctor Blake, inviting your attention to 

23 Respondent's Exhibit HHH-3, which is hair -- representative 

24 hairs recovered from the left and right hand of Doug Ryan, 

25 Evidence Item D-3/4. 
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1 What did your examination of this evidence disclose to 

2 you? 

3 A Okay. Again t like all the representative sample items t 

4 there are individual hairs t a modest number within this 

5 container. They were all capable of examination at both 

6 ends of the individual hairs. There was one hair that was 

7 selected from this group that was mounted t and it turned out 

8 that this hair was broken at both ends and subsequently 

9 rejected. 

10 THE COURT: Itm not sure I got the results of 

11 the -- what happened to the D-4. Two hairs were selected t a 

12 third hair was rejected. But then what were your 

13 conclusions? 

14 THE WITNESS: Okay. The two hairs that were 

15 selected, D-4-A and D-4-B -- the next step in the process 

16 this is what the Court is not clear about; is that correct? 

17 THE COURT: Uh-huh. Correct. 

18 THE WITNESS: The next step in the process was Mr. 

19 Myers cut the root ends of those hairs off t extracted DNA. 

20 Part of the analysis of the DNA is to estimate the DNA 

21 levels recovered. And as I understand it from Mr. Myers' 

22 report, that the amount of DNA recovered from these hairs 

23 was inadequate to go to the next stept which would be --

24 THE COURT: Okay. 

25 THE WITNESS: -- to the amplification of STR 
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1 genes. 

2 THE COURT: Okay. Thank you. 

71 

3 THE WITNESS: So the remaining part of the extract 

4 should still exist, should the Court want to have 

5 mitochondrial work done. 

6 BY MS. WILKENS: 

7 Q Now, Doctor Blake, inviting your attention to 

8 Respondent's Exhibit 111-1, which shows hair recovered from 

9 the arms of Chris Hughes, Evidence Item E-1. 

10 Could you please indicate what your examination of this 

11 evidence revealed. 

12 A Okay. The hair mass that was recovered from the arms 

13 of Chris Hughes virtually are -- can best be characterized, 

14 I think, as a group of locks, hair locks with cut ends where 

15 the -- there's one very large lock and several smaller ones 

16 where the majority of the hairs are held together with blood 

17 in these locks. And the majority of the hairs are cut or 

18 broken by the creation of the lock. 

19 Q And do you have any opinion as to whether or not the 

20 appearance of this hair is consistent with having come from 

21 the victims because of the manner in which they died? 

22 A Yes. The only the only thing that I'd say about 

23 this particular specimen is that -- again, if the 

24 mitochondrial road is going to be traveled here, the one 

25 thing that I would do with this specimen is -- I think that 
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1 the lock -- one does not have to be concerned that there is 

2 a hair with the root hidden within the lock. That makes no 

3 sense whatsoever. 

4 But there are some individual hairs there that might 

5 just be double-checked. I think it/s unlikelYI but I don/t 

6 think the time investment there and the thoroughness that 

72 

7 would be created by doing that -- I think that that equation 

8 works with this item. Because this item is not going to 

9 require a lot of time because most of the hair is held 

10 together as a lock. So it/s probably worth 15 minutes of 

11 somebody/s time to make sure any individual hairs there are 

12 verified as hairs that either do or do not contain roots l 

13 and then you can move on. 

14 Q And would it -- would your opinion be the same with 

15 respect to the lock of hair that you previously described 

16 that was recovered from Doug Ryan/s hand? 

17 A Yeah. Again l if you look at the contents of the hair 

18 in that box 1 it/s much more complicated. That iS I there/s 

19 just more stuff. I think that the lock can be pulled out as 

20 a unit and put aside as not probative. The stuff that 

21 remains can be gone over a little bit more carefully if the 

22 mode again is to make sure that all the hairs with roots are 

23 discovered. It/s just a question of being thorough. 

24 Q Now 1 in terms of being thorough I is it your 

25 professional opinion that with respect to undertaking 
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1 mitochondrial DNA testing of this hair, that there's no 

2 reason to select and test a hair that doesn't have the 

3 characteristics of a pulled hair? 

4 A Oh, absolutely. 

5 Q And why is that? 

6 A That makes no sense whatsoever, in my judgment. 

7 Q Okay. Could you explain why that makes no sense? 

73 

8 A Yeah. We've actually gone over that a couple of times. 

9 Again, the theory here is to is that what we're looking 

10 for are hairs from a bad guy on the hands of a victim. So 

11 the way that one expects hairs from the bad guy to get on 

12 the hand of a victim is by the victim pulling that hair out 

13 of the head of the bad guy. And that is going to result in 

14 hairs that, at the minimum, have a root. 

15 What they should have is a telogen root. But you take 

16 things one step at a time. As I suggest in the 

17 recommendations I make at the end of this, let's separate 

18 hairs with roots from ~verything else, everything else being 

19 hairs that are broken and cut and animal hairs, and get a 

20 group. 

21 My sense of the totality of this evidence is that that 

22 group of hairs is going to be small. Because, again, as I 

23 state in the report, the vast majority of the hairs are cut 

24 and broken, if they're human, or they're animal hairs. That 

25 is, the number of hairs that are human and have roots are 
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1 small. I think we have a very good sense of that. 

2 And the only reason to go through this process one more 

3 time is to simply be much more rigorous and detailed in the 

4 survey, should that be deemed to be a useful thing to do. 

5 So if it is deemed to be a useful thing to do, what do you 

6 expect to get out of that? And what I expect to get out of 

7 that, based upon what we've already seen, is a very limited 

8 number of hairs with roots. 

9 Now, what that number is going to be, nobody can 

10 predict. That's an empirical finding. Once you have hair 

11 with roots, if that number is small, you just go for all of 

12 them, if you have -- if there are no budget constrains or 

13 whatever. So we won't deal with that. But if the number is 

14 large, you may want to start making some evaluations of 

15 paring that larger number down. 

16 Let me give concrete numbers. I'm not suggesting that 

17 this is by any means where the cutoffs would be, but I think 

18 it's a different situation if you have 25 hairs versus 

19 having a half a dozen hairs or 10 hairs. If you have 25 

20 hairs, then you might want to pare that down a bit, and you 

21 need some device to do that. What's -- how are you going to 

22 prioritize the 25 hairs? 

23 What my recommendation would be is, okay, we have this 

24 category of hairs with roots. Which of those hairs have 

25 antigen roots? Because those are the best -- going to be 
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1 the best candidates for pulled-out hairs. So that's a 

2 subcategory. Another way of subcategorizing the hairs might 

3 be to focus on individual victims. If somebody has a theory 

4 that it is more likely that a particular victim pulled hair 

5 out of an assailant, that might be another criteria to use. 

6 As I understand the theory that's been put forward, 

7 Jessica Ryan is the leading candidate for having bad guy 

8 hair on her hands. 

9 MR. ALEXANDER: Objection, your Honor. 

10 THE COURT: Overruled. It's reference to the 

11 Ninth Circuit. The Ninth 

12 

13 Honor. 

14 

MR. ALEXANDER: All the victims -- excuse me, your 

THE COURT: It's reference to the Ninth Circuit. 

15 It's exactly quoted in the application at page five and in 

16 the Court's order. 

17 BY MS. WILKENS: 

18 Q And Doctor Blake, as a scientist, you do work from 

19 hypothesesi is that correct? 

20 A Sure. I mean, I'm much more comfortable with the 

21 hypotheses that I create, but if somepody else has a 

22 hypothesis and the job is to test somebody else's 

23 hypothesis, that's what you do. I mean, the point of doing 

24 it this way is to move this thing forward and to reduce the 

25 level of bickering to a minimum. So that's what my goal is 
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1 here, is to identify what it is to look at and deal with the 

2 can question and the how question, not the should question. 

3 Q And Doctor Blake so to be perfectly clear, your 

4 recommendation to the Court would be there's no reason for 

5 the Court to be paying $2500 for mitochondrial DNA analysis 

6 of a hair if it's not a pulled hair. 

7 

8 

9 

MR. ALEXANDER: Objection, your Honor. 

THE COURT: Overruled. 

THE WITNESS: Yes. 

10 BY MS. WILKENS: 

11 Q Okay. Doctor, have we discussed the right hand of 

12 Chris Hughes yet? 

13 A No, we haven't. 

14 Q Okay. Thank you. 

15 A We went off on a tangent. 

16 Q Okay. My fault. 

17 Doctor Blake, inviting your attention to Respondent's 

18 Exhibit 111-2, hair evidence recovered from the right hand 

19 bf Chris Hughes, Evidence Item E-2. 

20 Could you please tell the Court what you learned from 

21 your examination of this evidence. 

22 A The hair mass from the Chris Hughes right hand is very 

23 extensive, as can be seen in the photograph. There are no 

24 obvious locks in this hair mass. The hair is 

25 THE COURT: This is E-2? 
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24 obvious locks in this hair mass. The hair is 

25 THE COURT: This is E-2? 
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1 THE WITNESS: Yes. 

2 MS. WILKENS: Yes, your Honor. 

3 THE COURT: Thank you. 

4 THE WITNESS: This hair mass is entangled, matted 

5 together with blood. Again, there are a large number of 

6 hairs here. You know, this is the kind of sample that's, 

7 you know, challenging. The majority of the hairs in a scan 

8 appear to be cut and broken hairs. So the prediction from 

9 that work is that if there are hairs with roots in this 

10 mass, there are not going to be very many of them. 

11 But again, I think that you're getting a sense 

12 here that there's a bit of this needle-in-the-haystack 

13 problem. What we're trying to do is find that needle in 

14 this haystack of hairs that are inappropriate. So that's 

15 just a tedious process. 

16 BY MS. WILKENS: 

17 Q Well, you would expect the process that you've outlined 

18 to be more time-consuming than what you and Mr. Blake 

19 undertook, correct? 

20 A 

21 Q 

22 A 

23 Q 

Mr. Myers? 

I'm sorry. Mr. Myers. 

Well, of course. You know, of course. 

And do you have any sense -- can you give the Court any 

24 estimate as to how much labor would be required to undertake 

25 the approach that you've indicated? 
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1 A Well, you know, it's like a lot of things. I think 

2 that, you know, once you start doing something, you get a 

3 little bit better at is, you know, as you go forward. But 

4 you're certainly talking days. 

5 THE COURT: How many days? You've examined it 

6 once. You have a --

7 THE WITNESS: We call these a wag, Judge. Does 

8 the Court understand what a wag is? 

THE COURT: I just need a reasonable estimate. 

78 

9 

10 THE WITNESS: Probably two or three days at least. 

11 BY MS. WILKENS: 

12 Q Well, Doctor Blake, didn't you spend over six days with 

13 Mr. Myers examining the hair? 

14 A Gosh, I don't know. I'd have to go back through that. 

15 Q Okay. Because I think -- I think we're talking about 

16 what the Court -- what the Court's role is, and it would be 

17 of assistance to the Court to have some sense --

18 A I know. I'm trying to, you know, basically just make 

19 an educated guess. 

20 Q Right. 

21 THE COURT: We're talking about a limit -- we're 

22 talking about a limited universe as to these samples. 

23 THE WITNESS: Yeah. There is a limited universe. 

24 THE COURT: And there's some that we might say 

25 let's do this first before we do the second, right? 
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1 THE WITNESS: That's--

2 THE COURT: I mean, we could do first and then 

3 kind of get a budget for second. 

4 THE WITNESS: Absolutely. And this is, again, one 

5 of the ideas that I suggested early on. If you want to 

6 focus in on a person, you know, that's one way of cutting 

7 things back and focusing. The representative samples, which 

8 we spent Steve and I spent time working at, I think 

9 THE COURT: The ones you already know that there's 

10 an antigen root. I mean, those are perfectly good 

11 candidates. 

12 THE WITNESS: Right. But wait. The Court just 

13 interrupted my thought here. The representative samples I 

14 don't think need to be revisited because those are samples 

15 that, in effect, have already gone through the process that 

16 I'm describing. That is, individual hairs have been picked 

17 out. We now have an individual strand where both ends can 

18 be looked at. We did that. And I don't think that the 

.19 representative samples as an item need to be revisited. 

20 THE COURT: Are you saying that those can directly 

21 go to meet your chondrial DNA testing if the Court so 

22 decided? Or are you saying don't do that at all? 

23 THE WITNESS: Well, for those hairs that came out 

24 of the representative samples that have a root, we've either 

25 identified that or we haven't. And if we have --
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1 THE COURT: Test it. 

2 THE WITNESS: Yeah. 

3 THE COURT: Okay. 

4 THE WITNESS: That's one that you can test 

5 already. Or if - - I don't know if there's - - I don't 

6 that there's any that fall in that category, though. 

7 BY MS. WILKENS: 

80 

think 

8 Q Well, I think what you're saying, Doctor Blake, is you 

9 have 

10 

11 

12 

THE COURT: D-4-A, B, C. 

MS. WILKENS: Right. 

THE WITNESS: Sorry. There you go. 

13 BY MS. WILKENS: 

14 Q So you have identified three hairs that would be 

15 candidates for mitochondrial DNA that were candidates for 

16 nuclear DNA. You've already done that. 

17 A These three hairs for which there is already a DNA 

18 preparation, those are ready to go, if that choice is to be 

19 made. What we're talking about here now is are there other 

20 hairs that want to be -- that may exist that would be 

21 candidates for an analysis. 

22 THE COURT: And what about E-1-A, a hair from the 

23 arm of Chris Hughes? That's the hair lock. That's part of 

24 the hair lock; is that right? 

25 THE WITNESS: Yeah. That's one of the three 
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1 hairs, I believe, Judge. 

2 THE COURT: No. We said D-4-A, B and possibly C, 

3 which has the telogen. 

4 THE WITNESS: And the - -

5 THE COURT: And E-I-A. 

6 THE WITNESS: E-I-A is the third hair that was 

7 selected for DNA analysis. 

8 THE COURT: Okay. 

9 THE WITNESS: So we have D-4-A, D-4-B and E-I-A. 

10 THE COURT: Uh-huh. 

11 THE WITNESS: Those are the hairs for which there 

12 is already an existing DNA preparation that could go off 

13 today, tomorrow. Or mitochondrial. What we're talking 

14 about now is --

15 

16 

17 

18 

19 discover 

20 

21 

THE COURT: What else. 

THE WITNESS: what else 

MS. WILKENS: Right. 

THE WITNESS: -- that we -- that we didn't 

MS. WILKENS: Exactly. 

THE WITNESS: -- might still exist in this group. 

22 BY MS. WILKENS: 

81 

23 Q And if I understand your testimony, Doctor Blake -- and 

24 inviting your attention to the representative samples from 

25 Jessica Ryan's right and left hands, Evidence Item C-2/3, 
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1 are you saying that the condition of the representative 

2 samples are such that your examination was thorough enough 

3 that you don't believe it's necessary for them to be re-

4 examined looking for roots because they're not part of the 

5 matted masses of hair? 

6 A Correct. I don't think so. Now--

7 THE COURT: Let me ask you about that. So the 

82 

8 C-2/3, the hair from the right and left hands, you think has 

9 already been examined by you and would not be of the antigen 

10 type for the pulled hair? 

11 THE WITNESS: Correct. Because that's already 

12 been done. We have -- we have individual I mean, that 

13 was done back in 1984. Somebody did what this experiment 

14 that I've outlined for you. They, in effect, did that 

15 experiment, not with the whole mass, but simply by taking 

16 out individual hairs that, in their scan at the time and for 

17 the purpose that they were examining the hairs, pulled out 

18 individual hairs, and that's what's in these representative 

19 sample items. 

20 THE COURT: If I could ask about C-2 and C-3. Not 

21 C-2/3, but C-2 and C-3, it was a large -- this is Jessica. 

22 C-2, the large mass was entangled, but the vast majority 

23 were cut or broken. But you're suggesting perhaps take one 

24 more look at that? 

25 THE WITNESS: Yes. That's one that will be some 
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1 tedium involved in that. That's going to be --

2 THE COURT: Okay. And then as to C-3 this is 

83 

3 also for Jessica -- GGG-2, I thought you said that there was 

4 no human hairs with roots. 

5 THE WITNESS: Correct. We didn't find any human 

6 hairs with roots, and that's --

7 THE COURT: Are you saying take one more look at 

8 that as well? 

9 THE WITNESS: Yes. Because that's a mass, but 

10 it's a much smaller mass of hairs compared to the right 

11 hand. 

12 So for example -- let's be hypothetical and deal 

13 with the Court's time issues. If one were to focus on 

14 Jessica Ryan, we are now limited to C-2 and C-3. C-2 is a 

15 large mass, but I don't think that that mass is going to be 

16 too difficult to separate into individual hairs. 

17 BY MS. WILKENS: 

18 Q Is that the mass that's displayed right now? 

19 A 

20 

21 

Yes. 

THE COURT: Photo GGG-l. 

MS. WILKENS: Yes. 

22 BY MS. WILKENS: 

23 Q And Doctor, do you see any of the 

24 that you have described? 

25 A No. 

any of the locks 
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1 Q So there are no locks in that mass? 

2 A I think that C-2 and C-3 could probably be dealt 

3 with -- I may be being a little bit optimistic -- in a day, 

4 two people working together. 

5 Q And again, considerably less hairs in C-3. 

6 A Correct. 

7 Q And that is the left hand. 

8 A Correct. 

9 Q Okay. And again, with respect to Doug Ryan, the 

10 representative samples, same situation where there's no 

11 reason to duplicate your efforts because those hairs have 

12 already been singled out 

13 A Correct. 

84 

14 Q - - and therefore you have much more confidence that all 

15 the roots were examined. 

16 A Yes. Now, I mean, I wouldn't want anybody to throw me 

17 in jail if somebody were to go back and look at all the 

18 representative samples and find some hair that has a root, 

19 but I'm giving you my good-faith belief that those hairs 

20 have been looked at sufficiently thoroughly that I would be 

21 surprised. I also wouldn't want to go to jail on the issue 

22 either, so you get the sense of what I'm telling you? 

23 Q Yes. And again, you and Mr. Myers were undertaking a 

24 task. You're both well trained, and you spent six and a 

25 half days. 
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1 A Right. But nobody is perfect l Counsel. 

2 Q Exactly. 

3 A Scientists arenlt perfect either. And we know that 

4 lawyers arenlt l so --

5 Q Okay. But assuming the Court doesnlt want to re-do --

6 A Yes. 

7 Q -- simply re-do your efforts --

8 A I donlt -- I donlt think that going after the 

9 representative samples is a fruitful exercise. Thatls my 

10 view on it. 

11 Q Now l Doctor Blake l lIve distracted myself again. Have 

12 we discussed the right hand of Chris Hughes? 

13 A You know I we keep getting distracted from the right 

14 hand. Yes l we have discussed that. Itls again -- just to 

15 summarize I itls a very large mass of hairs. There are no 

16 clear locks. The hairs are entangled l matted with blood. 

17 This sample is at least l if not more complicated than 

18 Jessica Ryan. 

19 (Telephone ringing.) 

20 THE COURT: Oh l not another contempt. 

21 THE WITNESS: Jessica--

22 THE COURT: Welre talking about the cell phone. 
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23 THE WITNESS: Is at least l if not more complicated 

24 than the Jessica Ryan right hand sample. 

25 THE COURT: Those in the audience with telephones I 
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1 I'd prefer you put it on vibrate if you have that option. 

2 BY MS. WILKENS: 

3 Q Doctor Blake, inviting your attention to Respondent's 

4 Exhibit 111-3. This is hair evidence recovered from the 

5 left hand of Chris Hughes, Evidence Item E-3. 

86 

6 Could you please tell the Court what you discerned from 

7 your examination of this evidence. 

8 A Okay. The left hand sample is a more modest mass of 

9 hairs. There are a group of hairs that are matted together 

10 with blood. There are some longer hairs. All of the hairs 

11 associated with this specimen in the scans that were done 

12 indicated the hairs were broken or cut. That is, we didn't 

13 find any hairs with roots, so to say, with this group. 

14 Q And there's nothing in here you would characterize as a 

15 lock? 

16 A Not well, not really. I mean, there are some hairs 

17 that are as you can see in the photograph, that are 

18 grouped together and kind of glued together with blood. 

19 Again, if you're going to go down the road associated with 

20 these hairs, I'd want to separate these hairs out and look 

21 at them one at a time. There aren't that many in this 

22 group. 

23 Q Now, Doctor Blake, inviting your attention to 

24 Respondent's Exhibit 111-4, consisting of representative 

25 hairs from -- recovered from the left and right hand of 
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1 Chris Hughes, Evidence Item E-l/2/3. 

2 Could you please tell the Court what you learned from 

3 your examination of this evidence. 

4 A This is actually -- includes also the arm sample. 

5 Chris Hughes is the one victim where there are these arm 

6 samples. And again, the work that was done at the time of 

7 the original investigation, somebody chose to get 

8 representative samples from these three groups and combine 

9 them in this representative sample sample, if you will. 

87 

10 There were three hairs within this group that we pulled 

11 out and examined, and all three of these hairs were 

12 rejected. Two of them are -- that we pulled out are animal 

13 hairs, and one was -- the other one was a broken hair. 

14 THE COURT: Okay. We'll stop here for lunch, and 

15 we'll be in recess until 1:00 o'clock. Over the lunch 

16 recess, could counsel take a look at your calendars and see 

17 if you're available for any potential argument or hearing on 

18 June 29 and 30. And over the lunch -- the Petitioner 

19 alleges that additional tests have been done on a T-shirt. 

20 I think that's at page 36. Have there been any additional 

21 tests? 

22 

23 

MS. WILKENS: No, your Honor. 

THE COURT: No. I didn't think so. Then as to --

24 on the petition page 45, as to Mr. Baird, that was 

25 previously dealt with in the -- we're not revisiting Mr. 
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1 Baird. 

2 Then if the Court could have the positions of the 

3 parties as to whether we need an evidentiary hearing with 

88 

4 any of the Canyon Carroll Bar patrons. That's petition page 

5 47. 

6 As to the coveralls, we've already dealt with 

7 that. That's been -- that's already been dealt with. 

8 As to the informant issue, I'd like the position 

9 of the parties as to that. And as to the gang issue, 

10 they're kind of related as well. 

11 And then you had some administrative matters you 

12 wish to address? 

13 MR. ALEXANDER: I did, your Honor, but we can do 

14 those after --

15 THE COURT: After? All right. 

16 MR. ALEXANDER: after lunch. 

17 THE COURT: We'll be back at 1:00 o'clock. 

18 MR. ALEXANDER: Thank you, your Honor. 

19 (Proceedings were recessed to 1:00 p.m.) 
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AFTERNOON SESSION 1 

2 THE COURT: We're back in session. We remind you 

3 you're still under oath. 

4 You may continue. 

5 MS. WILKENS: Thank you, your Honor. 

6 EDWARD BLAKE - RESPONDENT'S WITNESS - PREVIOUSLY SWORN 

7 DIRECT EXAMINATION (Resumed) 

8 BY MS. WILKENS: 

9 Q Now, Doctor Blake, if I could ask you to look once 

10 again at your bench notes, which are Respondent's Exhibit 

11 EEE. And inviting your attention to your bench notes from 

12 November 13th, 2001, page two. I'm trying to understand the 

13 conclusions that were drawn with respect to D-4-A, which we 

14 understand was chosen and was a subject of nuclear DNA 

15 testing. 

16 Based on your notes, does it indicate less than 

17 certainty as to whether or not this hair was, in fact, an 

18 antigen root? 

19 A Yes. 

20 Q Okay. Now, letts see. Where did I leave off? 

21 A However. If the question -- if the question is, you 

22 know, at the time that this hair was selected, were both Mr. 

23 Myers and I absolutely convinced, no doubt about it, that 

24 this hair had an antigen root structure, the answer is no, 

25 we weren't. There was some doubts. But in an abundance of 
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1 caution and exercising our responsibilities, you know, it 

2 had enough similarity to an antigen root that it was 

3 selected, processed and drawn forward. 

4 I would also suggest that if you looked at some of the 

5 examples that I provided at the back of the report, some of 

6 those examples are remarkably similar to this hair, absent 

7 the root sheath material. So 

90 

8 Q So you would definitely err on the side of inclusion in 

9 your efforts to select and identify hairs for the nuclear 

10 testing? 

11 A Yeah. I think that this discussion is a subtlety that 

12 really begs the larger question, and that is, what is there, 

13 what did we select, and did we get anything out of what we 

14 did select. 

15 Q Correct. 

16 Now, Doctor Blake, if I could invite your attention to 

17 Respondent's Exhibit -- Exhibit III-4, which appears to be 

18 the representative hairs from the arms, left and right hand 

19 of Chris Hughes. 

20 Once again, these representative samples are in such 

21 condition that you would not recommend to the Court any re-

22 doing of the work that you and Mr. Myers already didi is 

23 that correct? 

24 A I don't think that these samples need to be revisited, 

25 no. That's really what your question is, right? 
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1 Q Okay. 

2 MS. WILKENS: Your Honor, I have no further 

3 questions. 

4 

5 

6 

7 much. 

8 

9 

10 

11 

12 

THE COURT: Thank you. 

Cross. 

MR. ALEXANDER: Yes, your Honor. Thank you very 

THE COURT: You're welcome. 

MR. ALEXANDER: May I proceed, your Honor? 

THE COURT: You may. 

MR. ALEXANDER: Thank you very much. 

CROSS EXAMINATION 

13 BY MR. ALEXANDER: 

14 Q Doctor Blake~ did you discuss the report that you have 

15 provided to us today in a draft form or other form with Ms. 

16 Wilkens before you finalized it? 

17 A 

18 Q 

19 A 

20 Q 

21 time? 

22 A 

23 Q 

24 A 

25 Q 

No. 

You did not? 

No. And I declined to do 

And did you review any of 

No. 

Or discuss them with her? 

No. 

Very well. 

that with you also. 

the photos with her ahead of 
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1 Now, it's correct, is it not, that you and Mr. Myers 

2 were acting pursuant to a joint forensic agreement that had 

3 been entered into between the Attorney General's Office and 

4 counsel for Mr. Cooper in this case? Is that correct? 

5 A That is correct. 

6 Q All right. And I apologize, I don't have an extra 

7 copy. Did you happen to bring a copy of that with you? 

8 A The joint testing agreement? 

9 Q Yes. 

10 A Gosh, you know what, I have a copy. 

11 Q That would be wonderful. 

12 A You know, do you really want me to try and find it? 

13 Q Yes, if you could, sir, and it doesn't take an 

14 inordinate of time. 

I happen to have it. 15 A 

16 Q 

17 A 

18 Q 

Scientists and lawyers are always prepared, Mr. -

Excuse me? 

Scientists and lawyers are always prepared. 

19 All right. Would you direct your attention 

20 A 

21 Q 

Scientists are usually prepared. 

All right. Would you direct your attention to page 

22 five, please. 

23 A 

24 Q 

Yes. 

And specifically to the first full paragraph which 

25 starts with, "DOJ Berkeley." 

92 
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1 A 

2 Q 

3 A 

4 Q 

5 on. " 

6 A 

7 Q 

8 

9 

10 

11 

12 

13 

14 

15 

16 A 

Yes. 

Do you see that? 

Yes. 

"DOJ Berkeley shall conduct STR profiler plus testing 

And STR profiler plus is testing done on nuclear DNA? 

Correct. 

Thank you. 

And among the items are Item C: 

"Representative hairs with roots, 

if any, from the hair specified in 

paragraph 106-C above which are suitable 

for STR profiler plus testing as 

determined by Doctor Edward T. Blake in 

consultation with DOJ Berkeley." 

Correct? 

Correct. 

17 Q And if you go back to page three of the agreement, I 

18 direct your attention to 106-C, Paragraph 106-C. 

19 A 

20 Q 

Okay. 

All right. Those are the hairs from each of the 

21 victims that -- those are the individuals from whom you 

22 derived the hair samples, correct? 

23 A 

24 Q 

Correct. 

Okay. Now, at the time you did this, you were looking 

25 for hairs that were suitable for nuclear DNA testing, 

93 
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1 correct? 

2 A Correct. 

3 Q You were not looking for hairs that were suitable for 

4 mitochondrial DNA testing, correct? 

5 A The one is included in the other. 

6 Q Well, let me ask you this: If you were looking for 

7 hairs that were simply suitable for mitochondrial DNA 

8 testing, there would be more hairs suitable than for nuclear 

9 DNA testing, correct? 

10 A Well, that's not correct either because it incorporates 

11 a misconception. Every hair is suitable for mitochondrial 

12 DNA testing, at least arguably. 

13 Q All right. Very well. But in at least --

14 A Now, here we have animal hairs as well as human hairs. 

15 So if the -- the only thing that we were -- the only 

16 responsibility we were charged with was determining hairs 

17 that are suitable for mitochondrial testing of human 

18 mitochondrial DNA, then the job would have been get rid of 

19 the animal hairs, and here's all the human hairs, and go for 

20 it. 

21 Q All right. So as I said, setting aside the human --

22 the animal hairs, which can be done rather readily, correct? 

23 A 

24 Q 

25 A 

You mean determined to be animal hairs? 

Yes. Yes. 

Yeah. Like a typical lawyer, you trivialize what we 
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1 do, but with a little bit of work, that can be assessed, 

2 yes. 

3 Q All right. All right. Thank you. 

4 A No problem. 

5 Q Thank you. 

95 

6 And if you are looking for hairs for mitochondrial DNA 

7 testing, the strategy that you and Doctor -- and Mr. Myers 

8 would have had would have been different than the strategy 

9 for hairs suitable for nuclear DNA testing, correct? 

10 A If that was the only criteria, yes. 

11 Q All right. Thank you. 

12 A Of course, there are other -- there's another criteria. 

13 Q NOW, the -- did you understand that the ultimate 

14 purpose for doing the testing at the time that you performed 

15 the testing in 2001 was to see if you could identify 

16 nonvictim hair that was also not Mr. Cooper's? 

Correct. 17 A 

18 Q All right. Now, did you ever examine Mr. Cooper's 

19 hair? 

No. 20 A 

21 Q Were you ever told that there were hairs from Mr. 

22 Cooper that were from the Ryans' home? 

23 A No. 

24 Q Were you ever told that there were any hairs from Mr. 

25 Cooper that were from the Lease home? 
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1 A No. 

2 Q Were you ever told that there were any of Mr. Cooper's 

3 hair from any car, that were taken from a car? 

4 A No. 

5 Q Were you told that there were Mr. Cooper's hair taken 

6 from anywhere else? 

7 A No. 

8 Q Okay. Now, there is a reference on 106-C to, "Kevin 

9 Cooper hair reference standards described as." Do you see 

10 that? "Combed hair and pulled hair," VV-4 and VV-5 on page 

11 three of the forensic agreement? 

Okay. 
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12 A 

13 Q All right. Did you understand those -- did you have an 

14 understanding that those hairs were samples from Mr. Cooper? 

15 A Would you help me put this in some context, that 

16 sentence? It seems to be floating out there in never never 

17 land. 

18 Q Well, unfortunately, I didn't draft the agreement, but 

19 it seems to be part of 106-C that is referenced in the 

20 paragraph I read to you. 

21 A It's a sentence that doesn't seem to have a context, 

22 though. 

23 Q Well, it looks like there's a list of hairs that were 

24 to be tested, and they list Jessica Ryan, Peggy Ryan, Doug 

25 Ryan, Chris Hughes, Josh Ryan. "Kevin Cooper hair reference 
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1 standards described as Laboratory Items VV-4, combed hair, 

2 and VV-5, pulled hair. II 

3 A Yeah. You want me to tell you what my take is on 'that 

4 sentence? 

5 Q Well, I want to know if you have any basis for it or 

6 you're just guessing. 

7 A Well, that's my take. It's what my view of that 

8 what that sentence means. I'll tell you what my view is. I 

9 mean, you can reject it. 

10 Q Well, let me ask you this: Is your understanding at 

11 least that that hair was hair samples from Kevin Cooper? 

12 A Well, to be quite candid with you, that's an assumption 

13 I would make. I have no knowledge. 

Okay. That's all. 14 Q 

15 A I'm prepared to tell you what I think the context of 

16 that sentence is. 

17 Q 

18 A 

Let me move on because if it's just a guess -

You're not interested in what I think the context of 

19 the sentence is. 

20 Q Well, it's not a question of whether I'm interested or 

21 not, but let me move on. 

22 Now, it's true, is it not, Doctor Blake, that through 

23 mitochondrial DNA, one might be able 

24 A 

25 Q 

Are we done with the agreement? Can I close this up? 

Oh, yes, you may. Whatever. 
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10 A Let me give you an example. Let's suppose 

11 hypothetically that you have a crime scene environment where 

12 there is a large amount of hair in the environment itself, 

13 for example, on floors where hairs usually accumulate, at 

14 least in my house. And let's further assume that you have a 

15 crime where a great deal of blood is shed and people are 

16 moving about with blood on their limbs. They get hair on 

17 those limbs from the floor rather than from an assailant. 

18 It's very possible that the hair that they get on their 

19 limbs from the floor could be from the same person. So it's 

20 not -- it's not necessarily relevant. It may be 

21 interesting, but I think that it is prudent to always 

22 attempt to understand the potential competing hypotheses to 

23 explain any observation. 

24 Q All right. Now let me 

25 A As intelligent people, that is our duty. 
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1 Q Right. I agree with that. 

2 Now, let me ask you this: Because you are looking for 

3 hair suitable for mito- -- for nuclear DNA testing, you and 

4 Mr. Myers decided that you would need to have hairs that 

5 have the root intact, correct? 

6 A Well, of course. 

7 Q Yes. All right. Fine. 

8 A That's that's a predicate 

9 Q Yes. 

10 A for doing nuclear testing is having hairs with 

11 roots. 

12 Q All right. And then you took that notion, and you 

13 said, "Well" - - excuse me. 

14 A Counsel. Counsel. You can't interrupt me when I'm 

15 giving an answer. 

16 MR. ALEXANDER: Your Honor, I'm trying to move 

17 along, and with the Court's assistance, I think I can. I 

18 don't want to cut the witness off, but I do think I --

19 

20 

21 

THE COURT: Let him -- let him answer. 

MR. ALEXANDER: All right. 

THE WITNESS: You are characterizing what Steve 

22 Myers and I had in our minds. I will characterize what I 

23 had in my mind, not you. And what we had in our minds were 

24 two things. The first is, hairs that could potentially be 

25 successful in a PCR-based analysis of nuclear genes. Along 
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1 with that was the concept of finding hairs that had the 

2 properties of hairs that were jerked out of the skin. Both 

3 of those things were concepts that we had in our mind. 

4 BY MR. ALEXANDER: 

5 Q Did you thank you. 

6 Did you and the reason, though, you picked hairs or 

7 decided to look for hairs that were jerked out of somebody's 

8 scalp or arm or what is because you were looking for hairs 

9 that had roots; is that correct? And that was the most 

10 likely way. Because if it was a broken hair, it wouldn't 

11 have a root. Is that a fair statement? Yes or no? 

12 A No. Your logic is so contorted, I can barely 

13 reconstruct it. 

14 THE COURT: Just don't -- don't do that. Just 

15 answer the question. 

16 

17 

18 either. 

19 

THE WITNESS: The proffered --

THE COURT: He didn't like the Court's logic 

MR. ALEXANDER: I know. He hasn't liked a 

20 question I've asked him since I met the man, your Honor, so 

21 I'm not offended. 

22 

23 

THE COURT: Okay. 

MR. ALEXANDER: But I am trying to get an answer. 

24 Let me restate the question, and let 
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1 you can just answer it. No editorializing. 

2 MR. ALEXANDER: Thank you very much, your Honor. 

3 BY MR. ALEXANDER: 

4 Q Let me ask a different question, Doctor Blake. Did you 

5 and Mr. Kaiser consider --

THE COURT: Who is Mr. Kaiser? 6 

7 MR. ALEXANDER: Mr. Myers. Why did I say Mr. 

8 Kaiser? I don't know why. 

9 BY MR. ALEXANDER: 

10 Q' -- and Mr. Myers -- Doctor Blake, did you and Mr. Myers 

11 consider that there could be hands -- hairs in the hands, 

12 okay, of victims that were hairs that had died that the 

13 victim might very well have gotten on their hands by simply 

14 their hands going down the forehead or the face or the arms 

15 of the -- of an assailant? Yes or no, please. 

16 A I cannot speak for Mr. Myers, but my thought processes 

17 along those lines were not nearly that graphic. 

18 to respond to your question no. 

19 Q Thank you. 

So I'd have 

20 And hairs that might be in a victim's hands that were 

21 dead and were on their forehead or on perhaps their arms are 

22 hairs that could be suitable for mitochondrial DNA testing, 

23 but not for nuclear DNA testing. Yes or no? 

24 A I can't answer that question yes or no because the 

25 question is based upon a fundamental misconception. 
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1 Q All right. Let me ask another question. All right. 

2 Would you agree with me that hairs that have died, 

3 okay, and are onsomebody's forehead or maybe on somebody's 

4 arm or the like, okay, or are just on top of their head and 

5 do not have a root are not suitable for nuclear DNA testing? 

6 Yes or no, please. 

7 A That question is a compound question, and it's also 

8 based upon a misconception. 

9 Q Okay. Well, I can't rule on your objection, but can 

10 you simply answer my question yes or no. 

11 A The misconception in your question is that hairs that 

12 fallout do not have roots. As I explained in my report, 

13 that is incorrect. 

14 Q Okay. 

15 A A hair that falls out, what you're describing as a dead 

16 hair, has a root. It's just a telogen type of root. It is 

17 a root that has a very characteristic appearance under the 

18 microscope, as I explained it in the report. It looks 

19 rather like the end of a Q-tip swab, where the root is the 

20 swab part, and the shaft of the hair is the rod part, if you 

21 will, or the stick part of the swab. 

22 Q Is it suitable for nuclear DNA testing? 

23 A Those kinds of hairs are not suitable for nuclear DNA 

24 testing. 

25 Q Are those hairs suitable for mitochondrial DNA testing? 
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1 A Yes. 

2 Q Thank you. 

3 Now, you mentioned, Doctor Blake, a Mr. Koon and a Mr. 

4 Furrow. I don't want to ask you about them. And then you 

5 mentioned some unidentified third person. You don't know 

6 whether such a third person has been suggested or not, do 

7 you? 

8 A I think that that's a question best put to you, 

9 Counsel. 

10 Q I understand that, but -- but here I get to ask the 

11 questions. And my question is, do you know whether or not 

12 such a third person has been identified as a possible 

13 assailant? Yes or no? 

14 A No. 

15 Q And you understand, do you not, sir, that we're not 

16 here to prove who may have committed these crimes, but 

17 simply to explore whether or not Mr. Cooper did. You 

18 understand that, do you not? Or do you have any 

19 understanding in that regard? 

20 A 

21 Q 

22 

23 

24 

25 

I assume that that is the inquiry. 

All right. Thank you very much. 

MR. ALEXANDER: One moment, your Honor. 

THE COURT: All right. 

MR. ALEXANDER: I have no further questions. 

THE COURT: Okay. 
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1 

2 

3 

MR. ALEXANDER: Thank you very much, Doctor Blake. 

THE COURT: Any redirect? 

MS. WILKENS: Just very briefly, your Honor. 

4 REDIRECT EXAMINATION 

5 BY MS. WILKENS: 

6 Q Doctor Blake, when you were speaking about telogen 

7 roots as opposed to antigen roots, that's something you 

8 would determine by placing the hair under a compound 

9 microscope? 

10 A Yes. Or a stereo microscope. Depending on the nature 

11 of the hair, you might be able to determine that with a 

12 stereo microscope. 

13 Q And when -- when you reviewed the evidence hair, you 

14 ultimately came up with three candidates for nuclear DNA 

15 testing, correct? 

Correct. 16 A 

17 Q But there were many more hairs that you examined under 

18 the microscope as potential antigen hairs; is that correct? 

Correct. 19 A 

20 Q And so when counsel asked you about dead hairs -- and 

21 those would be hairs with roots 

22 looking for those as well? 

23 A Sure. 

24 Q Okay. Thank you. 

you would have been 

25 A Just to clarify, if you recall earlier testimony, there 

Echo Reporting, Inc. 

104 

1 

2 

3 

MR. ALEXANDER: Thank you very much, Doctor Blake. 

THE COURT: Any redirect? 

MS. WILKENS: Just very briefly, your Honor. 

4 REDIRECT EXAMINATION 

5 BY MS. WILKENS: 

6 Q Doctor Blake, when you were speaking about telogen 

7 roots as opposed to antigen roots, that's something you 

8 would determine by placing the hair under a compound 

9 microscope? 

10 A Yes. Or a stereo microscope. Depending on the nature 

11 of the hair, you might be able to determine that with a 

12 stereo microscope. 

13 Q And when -- when you reviewed the evidence hair, you 

14 ultimately came up with three candidates for nuclear DNA 

15 testing, correct? 

Correct. 16 A 

17 Q But there were many more hairs that you examined under 

18 the microscope as potential antigen hairs; is that correct? 

Correct. 19 A 

20 Q And so when counsel asked you about dead hairs -- and 

21 those would be hairs with roots 

22 looking for those as well? 

23 A Sure. 

24 Q Okay. Thank you. 

you would have been 

25 A Just to clarify, if you recall earlier testimony, there 

Echo Reporting, Inc. 



105 

1 was one hair that was selected for analysis -- for potential 

2 analysis that, when observed microscopically, had a telogen 

3 type of root that was covered with blood. So that hair was 

4 rejected not only for an analysis of nuclearSTR genes, it 

5 was rejected for two reasons. One is that it was a root 

6 structure from which we did not have a reasonable good-faith 

7 expectation for getting nuclear DNA from the hair, but we 

8 also had an expectation that if we got any DNA, it would be 

9 from the blood. And there was no reasonable expectation 

10 that the blood and the hair went with the same person. So 

11 that's the thought process involved in rejecting that hair. 

12 That -- that kind of hair is a kind of hair that one 

13 cold do -- putting aside the blood question, could do 

14 mitochondrial analysis on, but it probably wouldn't be a 

15 good idea to do mitochondrial analysis on the root end of 

16 that hair because the root end of that hair is compromised 

17 by the presence of blood. So you could move up the hair. 

18 And under Mr. Alexander's concept of rather than 

19 pulled-out hairs, looking at also simply fallen-out hairs, 

20 one could do that. One could make the choice that given the 

21 limited number of human hairs with any roots whatsoever, 

22 let's expand the inquiry into hairs that are -- that simply 

23 have a root. 

24 And if you look at the recommendation that I made at 

25 the back of the report, that concept is built in to those 
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1 recommendations. That is, the recommendation is, for those 

2 individuals that we choose to explore, the first thing that 

3 we need to do 

4 

5 

THE COURT: 

THE WITNESS: 

I think you've answered the question. 

Okay -- is separate the hairs 

6 with --

7 MS. WILKENS: Yeah. I would --

8 THE WITNESS: roots from those that don't, and 

9 then those that have roots can be sub- --

10 BY MS. WILKENS: 

11 Q Right. Now, you've helped me out because I just wanted 

12 to clarify that you had been looking for hairs with roots, 

13 and I wanted to clarify that that included both telogen and 

14 antigen. So you've answered my question. I thank you. 

15 MS. WILKENS: Nothing further, your Honor. 

16 THE COURT: Anything else? 

17 MR. ALEXANDER: Nothing, your Honor. 

18 THE COURT: All right. Thank you. You may step 

19 down. Thank you. 

20 For the C-2 and C-3, who has current custody of 

21 that? 

22 MS. WILKEN$: Your Honor, that would be DOJ 

23 Berkeley. 

24 THE COURT: All right. And then who has current 

25 custody of the reference hairs from Doug Ryan, Peggy Ryan, 

Echo Reporting, Inc. 

106 

1 recommendations. That is, the recommendation is, for those 

2 individuals that we choose to explore, the first thing that 

3 we need to do 

4 

5 

THE COURT: 

THE WITNESS: 

I think you've answered the question. 

Okay -- is separate the hairs 

6 with --

7 MS. WILKENS: Yeah. I would --

8 THE WITNESS: roots from those that don't, and 

9 then those that have roots can be sub- --

10 BY MS. WILKENS: 

11 Q Right. Now, you've helped me out because I just wanted 

12 to clarify that you had been looking for hairs with roots, 

13 and I wanted to clarify that that included both telogen and 

14 antigen. So you've answered my question. I thank you. 

15 MS. WILKENS: Nothing further, your Honor. 

16 THE COURT: Anything else? 

17 MR. ALEXANDER: Nothing, your Honor. 

18 THE COURT: All right. Thank you. You may step 

19 down. Thank you. 

20 For the C-2 and C-3, who has current custody of 

21 that? 

22 MS. WILKEN$: Your Honor, that would be DOJ 

23 Berkeley. 

24 THE COURT: All right. And then who has current 

25 custody of the reference hairs from Doug Ryan, Peggy Ryan, 

Echo Reporting, Inc. 



107 

1 Jessica Ryan, Christopher Hughes? 

2 MS. WILKENS: The reference hairs would be San 

3 Bernardino Sheriff's Office. 

4 

5 sent also? 

6 

7 

8 

11 

THE COURT: And would you want the reference hairs 

MS. WILKENS: To Doctor DeForest? 

THE COURT: To Doctor Melton. 

MS. WILKENS: I don't believe that Doctor Melton 

THE COURT: So the hair references do not need to 

12 be sent to Doctor Melton or Doctor DeForest; is that 

13 correct? 

14 MS. WILKENS: I can't speak for Doctor DeForest, 

15 but I think if the Court's criteria is pulled hairs --

16 THE COURT: Pulled hairs. 

17 MS. WILKENS: Then I don't believe they would be 

18 necessary unless there was such a large amount of pulled 

19 hairs, it then became necessary to further select from among 

20 those. 

21 

22 

23 

24 

THE COURT: Okay. 

MR. HILE: Your Honor, may I clarify, if possible? 

THE COURT: Uh-huh. 

MR. HILE: And this may be an ambiguity only in my 

25 mind. Doctor Blake testified to reference samples for the 
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1 hair that was sent that he was asked to look at. Those 

2 reference samples of hair from the victims, as I understand 

3 it, are actually subsets of hair taken from the hands and 

4 arms. They were not the reference hairs that were taken 

5 from their bodies after they were dead to use as a 

6 reference. 

7 Am I correct on that, Doctor Blake? I just want 

8 to make sure. 

9 THE COURT: I'm just trying to say what would 

10 Doctor DeForest get and what would Doctor Melton get. 

11 MR. HILE: And if I can then suggest with respect 

12 to that. Counsel is correct that Doctor Melton, in order to 

13 have reference DNA, mitochondrial DNA to compare the hairs 

14 that are selected to determine whether or not they are --

15 they match at all with the victims, will need the blood 

16 swatches. She said that that would be the easier way for 

17 her to get a reference for purposes 

18 THE COURT: You agree. So it should be 

19 MS. WILKENS: Yes. It's less expensive and more 

20 accurate. 

21 THE COURT: Okay. And the blood swatches should 

22 be sent to her together with the samples or at a later point 

23 in time? 

24 MR. HILE: I would say separately, your Honor, 

25 but --
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1 MS. WILKENS: Our preference would be that the 

2 evidence hair is done first, and then the reference samples. 

3 THE COURT: Are after. 

4 

5 

MS. WILKENS: Yes. 

THE COURT: All right. Okay. 

6 MR. HILE: And, your Honor, as I understand it, 

7 the reference samples would be of four victims and of Mr. 

8 Cooper, unless the --

9 THE COURT: Nobody is contending that Mr. Cooper's 

10 hair is there. 

11 MR. HILE: If that's been laid to rest, that's 

12 fine, your Honor. They don't need to do it. 

13 MS. WILKENS:. We've never contended that. 

14 THE COURT: No. Why set up a straw man to knock 

15 it down? I don't think there's any contention that Mr. 

16 Cooper's hair is there. 

17 MS. WILKENS: With respect to the victims, I would 

18 indicate to your Honor it should include Joshua Ryan as 

19 well. 

20 THE COURT: Okay. So -- but that would be 

21 separately sent to Doctor Melton after she's done her 

22 after she's completed her report. 

23 

24 

MS. WILKENS: That's correct. 

MR. HILE: Not after the report. After she's done 

25 the testing of the hairs that are chosen for mitochondrial 
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MS. WILKENS: And reported the profile. 

THE COURT: All right. I think we can have Doctor 

4 Blake step down. Thank you very much. 

5 

6 

7 

THE WITNESS: Somebody took my report, Judge. 

THE COURT: Your report? 

THE WITNESS: My report, yeah. My copy of my 

8 report, which was sitting right on the desk here. 

9 

10 notes? 

11 

12 

THE COURT: The one that was marked the bench 

THE WITNESS: No. Those -- it's the report. 

MS. WILKENS: There is an unmarked copy of his 

13 report. I don't have it. 

14 THE WITNESS: I brought three copies of my report 

15 or four -- actually four copies, one original and two 

16 copies, and then I - -

17 THE COURT: Right. 

18 THE WITNESS: And I had my own copy. 

19 THE COURT: You've got one. 

20 THE WITNESS: And that's what I was using up here, 

21 and it's disappeared. 

22 MR. HILE: Well, the one that you were using, I 

23 would assume, Doctor Blake,was the Court copy that was 

24 marked. 

25 THE COURT: Oh, okay. It's the one that's marked. 
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1 The one that we marked, the E-1. 

2 THE WITNESS: I want it back. 

3 THE COURT: He wants it back. Would you make a 

4 copy of that? 

5 THE CLERK: I will. 

6 THE WITNESS: Because I gave the Court the 

7 prime 

8 THE COURT: The fancy one. 

9 THE WITNESS: Yeah, that's it. The one I like to 

10 call the fancy one, yeah. Would the Court like the 

11 illustrations on a CD? 

12 

13 

14 

15 

THE COURT: Yes. That would be wonderful. 

THE WITNESS: Okay. 

THE COURT: Thank you. 

THE WITNESS: So I will mail counsel and the Court 

16 copies of that. 

17 

18 

THE COURT: Okay. 

THE CLERK: Doctor Blake, if you'll wait a minute, 

19 you'll get a copy of this. 

20 

21 

22 

THE COURT: Okay. 

THE CLERK: You can wait in the audience. 

THE COURT: Now I have a question for Ms. Wilkens. 

23 Are you satisfied that if the Court sends D-4-A, D-4-B, D-4-

24 C and E-1-A, that those are ready to be -- those are already 

25 mounted, they can be sent directly to Doctor Melton? 
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THE COURT: Now I have a question for Ms. Wilkens. 

23 Are you satisfied that if the Court sends D-4-A, D-4-B, D-4-

24 C and E-1-A, that those are ready to be -- those are already 

25 mounted, they can be sent directly to Doctor Melton? 
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MS. WILKENS: I think one of those was consumed in 

2 testing, your Honor. If I could just 

3 

4 

5 testing. 

6 

7 

8 all. 

THE COURT: Okay. And find out which one. 

MS. WILKENS: Okay. D-4-B was consumed in nuclear 

And D-4-C has no root. 

THE COURT: That's the telogen root. 

MS. WILKENS: Yes. There was no root. No root at 

9 THE COURT: According to Doctor Blake's report, 

10 the third hair, Item D-4 -- I'm reading from page 11. The 

11 third hair, Item D-4-C, is a brown hair with a telogen root 

12 structure surrounded by amass of bloody tissue. 

13 

14 

MS. WILKENS: Correct, your Honor. Thank you. 

THE COURT: Okay. Those can be sent and don't 

15 need to go to Doctor DeForest because they're all set to go. 

16 

17 

MS. WILKENS: Correct. 

THE COURT: Okay. Then as to the ones that would 

18 go to Doctor DeForest, the Court prefers to send at this 

19 stage C-2 and C-3. Do you need Doctor Simms or his designee 

20 to be present to photograph it or would you trust Doctor 

21 DeForest or do you want the option? 

22 

23 

24 

25 

MS. WILKENS: Oh, do we want a criminalist in 

THE COURT: There. 

MS. WILKENS: Yes. 

THE COURT: You do? 
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1 MS. WILKENS: Yes. Observing the process of 

2 selecting the hairs? 

3 

4 

5 

THE COURT: Yes. 

MS. WILKENS: Yes. 

THE COURT: Okay. Would you commit that you can 

6 work out the schedule? You don/t want -- I don/t want a 

7 two-week debate about --

8 

9 

MS. WILKENS: NO I of course not. 

THE COURT: -- the schedule. So the Court is 

10 contemplating issuing this order todaYI having it sent --

II having the evidence sent directly to Doctor Melton Monday or 

12 sooner l having the other evidence sent directly to Doctor 

13 DeForest no later than MondaYI and then give two weeks 

14 for -- up to two weeks for Doctor DeForest to select the 

15 hairs in C-21 C-3. And then no later than June 18 or 

16 sooner l mail Fed Ex or UPS to Doctor Melton l and then give 

17 Doctor Melton the six weeks five weeks I with the 

18 possibility of a sixth week if needed to complete the first 

19 phase without the reference samples. 

20 MS. WILKENS: Okay. 

21 THE COURT: And then what I would need is if 

22 whoever is going to go back promptly goes back. 

23 MS. WILKENS: Yes l your Honor. We have several 

24 criminialists to choose from l so it shouldn/t be a problem. 

25 THE COURT: Whoever you want. So 1/11 just put 
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1 that -- do you need to log and photograph or just be present 

2 for the selection? 

3 

4 

MS. WILKENS: Consulting with Mr. Myers. 

MR. HILE: No. I would say copies of whatever 

5 documentation that Mr. Forest (sic) is going to make, we 

6 would be 

7 THE COURT: If you - - okay. If Doctor DeForest 

8 gets this on Tuesday, can we just pick a date? 

9 MS. WILKENS: Oh, for it to be done? 

10 THE COURT: Sure. 

11 MS. WILKENS: It might be better to let Doctor 

12 DeForest coordinate. 

13 THE COURT: This is what -- I don't want this 

14 coordination because the coordination can consume the two 

15 weeks of the time frame. 

16 

17 

18 

MS. WILKENS: Certainly. 

THE COURT: Okay. We have yes. 

MS. WILKENS: So you want him to start on the 

19 evidence that arrives on Tuesday, and you want them to start 

20 the examination of the hair on a date certain? 

21 

22 

23 mean --

24 

THE COURT: If at all possible. Like when? 

MS. WILKENS: If Doctor DeForest is available. I 

THE COURT: He should be. We could put that date 

25 or soon reasonably thereafter as possible. 
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2 

3 

MS. WILKENS: Okay. 

THE COURT: Okay. 

MS. WILKENS: Yes. And would the Court like the 

4 extracts from D-4-B to be sent to Doctor Melton? 

5 THE COURT: Yes. 

6 MR. HILE: Your Honor, have you finished 

115 

7 designating which will be sent to Doctor DeForest? Because 

8 my notes show there were some samples that Doctor Blake 

9 testified had not been completely examined. 

10 THE COURT: what we're going to do is do these 

11 first. They're shipped, ready to go. Let's see what we've 

12 got without prejudice to a further budget and analysis of 

13 what else we need to get. 

14 MR. HILE: Okay. So Chris Hughes and Peggy Ryan, 

15 Doctor Forest 

16 THE COURT: Peggy Ryan is not necessary, based on 

17 the Court's -- based on the Court's view of it, we're not 

18 going to get anything productive out of that. And I'll do 

19 an order explaining the Court's rationale. 

20 MR. HILE: Yes, your Honor. I just -- I'll just 

21 note that Doctor Blake testified that there specifically 

22 I made notes that they didn't separate some of the hairs 

23 that were from Peggy Ryan, and those would be appropriate 

24 for further review by Doctor Forest. 

25 THE COURT: But what I'm -~ the Court has ordered 
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1 the Ninth Circuit order is Jessica Ryan. So rather than go 

2 into a -- one, we've got three other samples, two -- well, 

3 now two samples that three samples that are actually 

4 ready to go, don't have to be re-evaluated. So we're 

5 broadening that and letting that happen as well. 

6 But as to the Court's order, the Court's order 

7 focused on Jessica Ryan. We're complying with the Court's 

8 order without prejudice to a later evaluation of additional 

9 evidence, if necessary. It may depend upon whether Mr. 

10 Koon's attorney wishes to cooperate, in view of the 

11 potential for a 7-percent hit or whether -- certainly Mr. 

12 Furrow's attorney has indicated "No thank you." And I would 

13 have to have a further analysis of a potential budget. But 

14 certainly this is consistent with what the Court of Appeals 

15 has directed the Court to do and is available and ready. 

16 As far as the Court's purpose here, it's been very 

17 helpful to the Court. We don't need to reinvent the wheel. 

18 And we can put our resources where they're deemed most 

19 appropriate by the Court. 

20 MR. ALEXANDER: One of the -- and I understand 

21 your Honor's order to be without prejudice. One of the 

22 items I would like to address to your Honor is the Court 

23 Ms. Wilkens' reliance upon the Ninth Circuit order as the 

24 basis upon which we proceed. And I am prepared to cite to 

25 you Ninth Circuit authority that I believe that that 
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1 reliance is misplaced as the direction under which the law 

2 allows us to proceed. And I can say more about that, and 

117 

3 I'm happy to do that now if you'd like. It won't take very 

4 long. 

5 THE COURT: Well, the Court is familiar with --

6 you may cite any case that you wish, but certainly this 

7 comes up in a context, and it's in a context of everything 

8 that's gone on before. This is a successive petition. 

9 There was a reason given by the en banc panel for permitting 

10 the successive petition. 

11 So the Court will permit you to cite the case. 

12 I'll certainly take a look at it. Obviously, I said it's 

13 without prejudice to a further analysis of budget and other 

14 purposes. If, as it turns out, that -- if we cannot get a 

15 definitive answer from a mitochondrial DNA testing, if no 

16 one is suggesting that Kevin Cooper's hair was even 

17 involved, if it costs $2500 a hair, if it was already done 

18 by Doctor Thornton at the time of the trial, and if, as he's 

19 testified credibly to the Court, it doesn't take a $2500 

20 hair analysis to determine whether a dark hair matches a 

21 light hair, then there has to be some scientific basis and 

22 reason for any order that the Court does. 

23 What I think is prudent is for the Court to 

24 proceed along the fashion after the Court has heard the 

25 submissions of the parties, the people that have testified. 
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1 I've examined the reports myself. We can proceed along this 

2 fashion without prejudice to the parties, then later 

3 suggesting alternative approaches. And I think that's 

4 reasonable. The parties may disagree, and you may lodge 

5 your objections along the way. 

6 MR. HILE: Yes, your Honor. That's what we will 

7 do. 

8 

9 

10 

THE COURT: We're doing it step by step. 

MR. HILE: Understood. 

MS. WILKENS: Your Honor, if I could clarify. 

11 Because I know you're going to issue a written order, but 

12 we, of course, want to be preparing immediately so it leaves 

13 today. And I want to clarify --

14 THE COURT: I'm going to give you the order today. 

15 MS. WILKENS: Oh, you will. Okay. 

16 THE COURT: Uh-huh. 

17 MS. WILKENS: And also -- well, all right. I 

18 won't clarify further. 

19 THE COURT: Well, I'm trying to clarify anything 

20 that you need clarified. 

21 MS. WILKENS: Well, I understand that DOJ will be 

22 sending the evidence that your Honor has testified. And are 

23 you asking for hair reference samples from all victims to go 

24 to Doctor DeForest or no? 

25 THE COURT: I don't 
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MS. WILKENS: Okay. 

THE COURT: No, I'm not. 

MS. WILKENS: That's what I thought. 

THE COURT: Because right? 

1 

2 

3 

4 

5 MS. WILKENS: Yeah. I just wanted to be clear on 

6 that. 

7 

8 

THE COURT: There's no reason to. 

MS. WILKENS: No. I don't see a reason. Not 

9 unless we end up with so many roots that -- okay. 

10 THE COURT: The only reason is that we do need to 

11 include a paragraph about the blood swabs --

12 MS. WILKENS: Yes. 

13 THE COURT: -- to Doctor Melton. 

14 

15 

16 

17 

18 

19 Cooper. 

20 

21 

MS. WILKENS: To Doctor Melton. 

THE COURT: But after she's completed 

MS. WILKENS: Yes. 

THE COURT: -- her initial analysis. 

MS. WILKENS: And all five victims and not Mr. 

THE COURT: Correct. 

MS. WILKENS: Correct. I just wanted to be clear, 

22 your Honor. 

23 THE COURT: Do you know from Doctor Melton how 

24 long it would take, once she's done the mitochondrial 

25 examination, to do the comparison of the blood swabs? 
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1 MR. HILE: Your Honor, my assumption from what I 

2 discussed with her was that it would take six weeks to do 

3 both together. I don't know how you define --

4 THE COURT: So maybe we could do the one in five 

120 

5 weeks and then give her one week for the blood swabs, unless 

6 she has 

7 

8 

MR. HILE: I think --

THE COURT: There's actually some reason for the 

9 Court's schedule. It's my own schedule and resources that I 

10 have. 

11 MR. HILE: Understood. I can find out tonight, 

12 your Honor, but my understanding is the total together was 

13 six weeks. 

14 THE COURT: Okay. So we'll do five weeks for 

15 the -- up to five weeks. It may be simpler, given the 

16 things that she has, she can get going on the other ones, 

17 and you can have a criminalist work with her. 

18 MS. WILKENS: With respect to Doctor Melton, we 

19 would want a report of the profile from the evidence hair, 

20 and we don't feel that we need a criminalist observing 

21 Doctor Melton's work. 

22 THE COURT: All right. Okay. And what about a 

23 report from Doctor DeForest? Do we need a report or he can 

24 just send 

25 MS. WILKENS: I think it would be the kind of 
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1 documentation that Doctor Blake and Mr. Myers did. And our 

2 request with respect to Doctor DeForest would be that he 

3 receives the evidence, he doesn't open it until the DOJ 

4 criminalists arrive, they open it together, and they 

5 complete the process together and they seal it back up and 

6 send it to Doctor Melton. 

7 THE COURT: Okay. 

8 MR. ALEXANDER: We have a similar request, your 

9 Honor, with regard to -- I guess we're sending this on a 

10 Monday. We would like to have somebody present at the time, 

11 and we would also like to know the name of the criminalist 

12 and the C.V. of the person they're sending it to so we have 

13 some understanding who that person is going to be. 

14 

15 

THE COURT: You can know the -- you can 

MS. WILKENS: We will notify them after 

16 inspection, but candidly, your Honor, with the time frame 

17 and all, the criminalist will be whoever is available. And 

18 also, I don't think it's necessary to have anyone present 

19 when the DOJ laboratory --

20 .THE COURT: We discussed that earlier, and I 

21 didn't think it was necessary for the DOJ -- maybe you 

22 weren't there. We discussed it with Mr. Hile. I didn't 

23 think it was necessary for attorneys to be present when the 

24 DOJ ships it off. It's lab to lab, and it's very specific. 

25 MR. ALEXANDER: With that -- I wasn't there, and 
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1 that was ordered. That's fine. With regard to this 

2 

3 

THE COURT: But they could take a picture. 

MR. ALEXANDER: Yeah. The San Bernardino 

122 

4 Sheriff's Department, if there's anything coming from there, 

5 I think we would very much like to have somebody there. 

6 

7 

8 

9 swabs? 

Is there anything corning from 

MS. WILKENS: Not at this juncture. But again 

THE COURT: The blood swabs. Who has the blood 

10 MS. WILKENS: The DOJ, your Honor. 

11 THE COURT: Oh, okay. So nothing is coming from 

12 the San Bernardino lab. Why don't we just take a short 

13 break. Let me make these corrections and see if I have any 

14 other --

15 MR. ALEXANDER: Can I address the issue before you 

16 do that, your Honor? 

17 

18 

THE COURT: On? 

MR. ALEXANDER: Just on the reference to the 

19 Jessica Ryan matter. 

20 

21 

22 

23 

THE COURT: Oh, you want to give me the case? 

MR. ALEXANDER: Sure. 

THE COURT: Sure. 

MR. ALEXANDER: Both cases that I'm going to cite 

24 to you, your Honor, are Ninth Circuit cases, both involving 

25 petitions for writ of habeas corpus, indeed successive 
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1 petitions. The first case is -- I'm not very good on the 

2 pronunciation -- Woratzeck, W-O-R-A-T-Z-E-C-K, vs. Stuart, 

3 118 F.3d 648. And that's a 1997 case. And that case --

4 excuse me a second. 

5 

6 

THE COURT: I'll take a look at it. 

MR. ALEXANDER: All right. I believe that is an 

7 opinion by Judge Wallace. Before Wallace, Ferris and 

8 Buchever ·(phonetic). And that case cites Nevius vs. 

9 McDaniel before Judges Canby, Buchever and Kleinfeld, and 

10 that is also a case involving a second or successive 

11 application. 

12 

13 guiding 

14 

15 

And both cases provide specifically that the 

THE COURT: Principles? 

MR. ALEXANDER: -- document is the entire 

123 

16 application - - I'm sorry - - the entire petition for writ of 

17 habeas corpus and not limited by a court - - a court order. 

18 And the court order may be there for guidance of the Court 

19 in some ways, but clearly, even if there was just a petition 

20 allowed as to one claim, you're entitled to proceed on all. 

21 This actually -- the Woratzeck case is cited by 

22 the Ninth Circuit in its ruling in this case on a slightly 

23 different point, but very closely related point. 

24 THE COURT: Well, let me make it clear. For 

25 example, the reason that we're sending the other samples is 
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1 not because I feel that I'm limited by the Ninth Circuit 

2 order, but because I think that it would be helpful. 

3 MR. ALEXANDER: Sure. Sure. I understand. 

4 THE COURT: And so in this case, I believe after 

5 reviewing all of the information that I have, that this is 

124 

6 the most logical order that the Court believes is consistent 

7 with the purposes. And so your request for a broader 

8 examination is denied without prejudice. 

9 

10 

11 

MR. ALEXANDER: Okay. 

THE COURT: All right. 

MR. ALEXANDER: And finally, before 

12 Doctor Blake is still here. It is his report 

I guess 

there are 

13 aspects of his report before page five that is not 

14 surprisingly his own view of and editorializing in view 

15 of the case, and I would simply request that that portion of 

16 the report, which is really irrelevant to what he did, but 

17 more his summary of the case, simply be removed or stricken. 

18 THE COURT: The Court denies that request. 

19 MS. WILKENS: Your Honor, did you want me to move 

20 my exhibits in now, or would you rather I wait until after 

21 the break? 

22 

23 now. 

24 

THE COURT: Oh, you could go ahead and move it in 

MS. WILKENS: Your Honor, I would request to move 

25 in Exhibits A through 111-4, with the exception of Exhibit 
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1 XX, which was Warden Carroll's declaration that I marked for 

2 identification. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

about how 

documents? 

evidence? 

THE COURT: Those are received. 

MS. WILKENS: Thank you, your Honor. 

MR. HILE: Your Honor, if I may. We're talking 

many volumes? Nine volumes of copies of 

MS. WILKENS: Oh, the CDC? 

MR. HILE: Well, A through 

MS. WILKENS: Two through 9, Volumes 2 through 9. 

MR. HILE: Right. Is that what's being moved into 

MS. WILKENS: Everything except for Mitch 

14 Carroll's declaration. 

15 

16 

THE COURT: The Court will receive it. 

MR. ALEXANDER: But not admitted for the truth of 

17 the matters. It's just -- this happens to be just the file. 

18 I mean, there's --

19 THE COURT: Well, it's the file, and it is 

20 significant to the issue of the documents were maintained at 

21 the prison, and they may make a logical argument from the 

22 fact of what is in there and what is not in there. 

MR. ALEXANDER: All right. But 23 

24 THE COURT: Not necessarily for the truth of the 

25 matter stated. 
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1 MR. ALEXANDER: Of course not. Now, .in that 

2 connection, while we're taking care of that, you may 

3 remember that -- I almost called them Serpico, but I think 

4 it's Pacifico. Detective Pacifico referenced a larger 

5 volume of documents that he apparently reviewed in 

6 connection with trying to ascertain whether there were 

7 various memoranda, and we would certainly like to review 

8 that ourselves, if he had the opportunity to, since he 

9 reviewed it. 

THE COURT: That's denied. 

MS. WILKENS: Thank you, your Honor. 

THE COURT: Without prejudice. 

126 

10 

11 

12 

13 All right. WeIll take a break, and then hopefully 

14 1'11 have a proposed order for you. 

15 MR. ALEXANDER: How long should we go, 15, 20? 

16 Does that give you enough time? 

17 THE COURT: It will be at least -- probably 15 

18 minutes. 

19 MR. ALEXANDER: All right. Very well. Thank you, 

20 your Honor. 

21 THE COURT: Thank you. 

22 (Proceedings recessed briefly.) 

23 THE COURT: I had a couple more questions about 

24 the logistics about this. One is as to the animal hair. Is 

25 there -- for the control test. Is the animal hair -- are 
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1 there animal hairs already mounted and ready to go? If so, 

2 from the report, which ones would those be? 

3 

4 

MS. WILKENS: One moment, your Honor. 

Also, your Honor, I wanted to clarify the offer of 

5 the extract on the hair that had been consumed. 

6 

7 

THE COURT: Uh-huh. 

MS. WILKENS: I wanted to clarify for the Court 

8 that when Doctor Melton works with that, it would be the 

9 equivalent of three hairs being tested because of what has 

10 to be done to regenerate from the extract. And I wasn't 

11 clear on that because I didn't understand that. And I did 

12 want the Court to understand the cost. I don't think it 

13 will affect time, but 

14 THE COURT: We already have two hairs from the 

15 right, D-4-A and D-4-C. 

16 MS. WILKENS: Correct. 

17 THE COURT: So why don't we eliminate the extract. 

18 MS. WILKENS: Okay. 

19 THE COURT: At this point. 

20 MR. HILE: Without prejudice, your Honor? 

21 THE COURT: Without prejudice, obviously. We're 

22 going to do this initial one, see what we get, see what the 

23 budget is for a more involved one, whether it's productive, 

24 not productive. We may learn from this about the process. 

25 And so why don't we delete the extract. 
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1 And now, as to the animal hair. 

2 MS. WILKENS: Yes. 

3 THE COURT: Are we looking for that? 

4 MS. WILKENS: Mr. Myers is looking for that. 

5 THE COURT: And I'm saying that Gary Simms or his 

6 designee should meet on Wednesday, June 9, 2004, or as 

7 reasonably soon thereafter, which will give you some 

8 flexibility to work it out. But I don't mean two weeks of 

9 working it out. 

10 

11 

MS. WILKENS: No, your Honor. 

THE COURT: But it's understood that they can work 

12 it out. 

13 MS. WILKENS: It wouldn't be Gary Simms because he 

14 doesn't do bench work and he runs the lab. It would be his 

15 designee. 

16 

17 

THE COURT: Okay. 

MS. WILKENS: Your Honor, we have two animal hairs 

18 mounted, one that definitely has blood on it. We're not 

19 sure if the second one has blood on it. 

20 THE COURT: Okay. Isn't one with blood 

21 sufficient? 

22 MS. WILKENS: It is for me, your Honor. 

23 MR. ALEXANDER: I don't know. 

24 MR. HILE: Yes, your Honor. 

25 THE COURT: The one that definitely has blood on 
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1 it is better than the one that doesn't have it on it. 

2 

3 

MR. ALEXANDER: Yes. 

MR. HILE: Yes. There's no purpose for the one 

4 without blood on it. 

5 MR. ALEXANDER: Right. Right. 

6 THE COURT: Okay. 

7 MS. WILKENS: Your Honor, the evidence item for 

8 the animal hair with blood is C dash 

9 

10 

11 

12 

THE COURT: Not quite. 

MS. WILKENS: Hold on. 

THE COURT: Hold on. 

MR. Myers: Sorry. I misunderstood my own 

13 designations here. 

14 (Pause.) 

15 MS. WILKENS: Your Honor, what we have is one 

16 animal hair that's definitely mounted, but we don't know 

17 that it has blood on it. We don't have one that's mounted 

18 that we're positive has blood on it. 

19 THE COURT: Okay. Do you have the capability of 

20 picking one? 

129 

21 MR. Myers: I would think that would be best done 

22 by Doctor DeForest during his examination. 

23 MS. WILKENS: Well, but I think she would like it 

24 to go to Doctor Melton as soon as possible. 

25 MR. Myers: To go initially? 
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1 THE COURT: Correct. 

2 MS. WILKENS: Could you mount an animal hair with 

3 blood and send it to Doctor Melton? 

4 MR. Myers: It would involve opening the evidence 

5 and looking at it. 

6 THE REPORTER: May I get you to step to a 

7 microphone. 

8 MR. Myers: I'm sorry. Yes, your Honor, this 

9 could be done. It would obviously involve opening up the 

10 evidence, going through the hairs again, looking at it under 

11 the microscope, determining which hairs are potentially 

12 nonhuman in the first place as well as trying to determine 

13 if there is blood on them. 

14 THE COURT: Instead, can't we just get an animal 

15 hair with blood on it, or not? 

16 MR. Myers: I don't know if that would be 

17 sufficient to replicate the situation that these hairs are 

18 in. 

19 MR. HILE: I think the point, your Honor, as I 

20 understand it, is that the animal hair has to have victim's 

21 blood on it. 

22 

23 

THE COURT: I see. 

MR. Myers: Well, that would be the most 

24 appropriate to solve this question, is that a hair that 

25 was -- is acting almost as a substrate control for these 

Echo Reporting, Inc. 

130 

1 THE COURT: Correct. 

2 MS. WILKENS: Could you mount an animal hair with 

3 blood and send it to Doctor Melton? 

4 MR. Myers: It would involve opening the evidence 

5 and looking at it. 

6 THE REPORTER: May I get you to step to a 

7 microphone. 

8 MR. Myers: I'm sorry. Yes, your Honor, this 

9 could be done. It would obviously involve opening up the 

10 evidence, going through the hairs again, looking at it under 

11 the microscope, determining which hairs are potentially 

12 nonhuman in the first place as well as trying to determine 

13 if there is blood on them. 

14 THE COURT: Instead, can't we just get an animal 

15 hair with blood on it, or not? 

16 MR. Myers: I don't know if that would be 

17 sufficient to replicate the situation that these hairs are 

18 in. 

19 MR. HILE: I think the point, your Honor, as I 

20 understand it, is that the animal hair has to have victim's 

21 blood on it. 

22 

23 

THE COURT: I see. 

MR. Myers: Well, that would be the most 

24 appropriate to solve this question, is that a hair that 

25 was -- is acting almost as a substrate control for these 

Echo Reporting, Inc. 



1 hairs that are present, these human hairs, because it was 

2 subjected to the same conditions as the human hairs. It 

3 would also give you a sense of -- certainly the purpose of 

4 it is to see if this washing protocol that this laboratory 

5 has is sufficient. 

6 

7 

THE COURT: How would you propose we get it? 

MR. Myers: I mean, this could be done in 

8 retrospect, essentially. The hair 

THE COURT: Afterwards? 

131 

9 

10 MR. Myers: Yeah. It could be done with the rest 

11 of the hairs being sent from Doctor DeForest to the 

12 laboratory, and any results that mito-typing gets can be put 

13 into perspective using these results. 

14 

15 Doctor --

16 

17 hairs --

18 

THE COURT: So are you -- are we saying that 

MR. Myers: So Doctor DeForest could screen the 

THE COURT: So Doctor Melton can proceed with her 

19 examination as to the ones that she has, and that Doctor 

20 DeForest, in the course of his examination of C-2 and C-3, 

21 can choose an animal hair with blood and mount it? 

22 MR. HILE: Yes, your Honor. That is a way to go 

23 that might be the best way to go. The only problem there 

24 would be is if Doctor DeForest does not find an animal hair 

25 with blood on it, although I'm assuming he will. 
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THE COURT: I'm pretty certain that, based on the 

2 report, that there will be. 

3 MR. HILE: But at any rate, if that happens, we 

4 can cross that bridge when we come to it. 

5 

6 

THE COURT: Okay. 

MR. Myers: If he doesn't have to mount it to 

7 determine it's an animal hair, it would actually possibly be 

8 more appropriate to not mount the hair. 

9 THE COURT: To not mount 

10 MR. Myers: To not mount those particular hairs, 

11 because during the mounting and unmounting process, there is 

12 some possibility of some of the blood being removed from the 

13 hairs. 

14 THE COURT: Okay. Doctor Melton, in the course of 

15 the tutorial, wanted it prepared for her analysis by Doctor 

16 DeForest. 

17 

18 so --

19 

MR. Myers: I don't know what she meant by that, 

MR. HILE: I don't understand the difference 

20 there, your Honor. I'm happy to ask Doctor Melton and 

21 Doctor Forest. What I understood from Doctor Melton was 

22 that she does have a process, when she receives the hairs, 

23 for cleansing them, washing them, whatever it is, to remove 

24 any blood. And all we're doing here is trying to make sure 

25 that that process is complete and sufficient. 
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133 

And so my suggestion would be that we have Doctor 

2 DeForest see if he can find an animal hair from among those 

3 that are sent to him that has blood on it. If so, don't 

4 mount it. Send it to Doctor Melton as a --

5 

6 

7 

THE COURT: In such condition as she requests. 

MR. HILE: Yes. 

THE COURT: Or does she not supposed to know? Is 

8 she not supposed to 

9 MR. HILE: No. I think the fact that it is an 

10 animal hair is something she should know. 

11 

12 

THE COURT: That she does know. Okay. 

MS. WILKENS: It doesn't matter .for purposes of 

13 the control. 

14 THE COURT: It doesn't matter. She'll be told 

15 she's getting an animal hair with blood on it. 

16 MS. WILKENS: Right. 

17 THE COURT: Okay. So Phase 2. We'll fix this, 

18 include that, and then I'll tentatively give it out to you, 

19 just so that you can read it and see if there's any 

20 additions or corrections, recognizing that this is without 

21 prejudice to further testing if the Court believes that it's 

22 appropriate. 

23 

24 

25 

MS. WILKENS: Thank you, your Honor. 

THE COURT: We'll be in recess again. 

(Proceedings recessed briefly.) 

Echo Reporting, Inc. 

1 

133 

And so my suggestion would be that we have Doctor 

2 DeForest see if he can find an animal hair from among those 

3 that are sent to him that has blood on it. If so, don't 

4 mount it. Send it to Doctor Melton as a --

5 

6 

7 

THE COURT: In such condition as she requests. 

MR. HILE: Yes. 

THE COURT: Or does she not supposed to know? Is 

8 she not supposed to 

9 MR. HILE: No. I think the fact that it is an 

10 animal hair is something she should know. 

11 

12 

THE COURT: That she does know. Okay. 

MS. WILKENS: It doesn't matter .for purposes of 

13 the control. 

14 THE COURT: It doesn't matter. She'll be told 

15 she's getting an animal hair with blood on it. 

16 MS. WILKENS: Right. 

17 THE COURT: Okay. So Phase 2. We'll fix this, 

18 include that, and then I'll tentatively give it out to you, 

19 just so that you can read it and see if there's any 

20 additions or corrections, recognizing that this is without 

21 prejudice to further testing if the Court believes that it's 

22 appropriate. 

23 

24 

25 

MS. WILKENS: Thank you, your Honor. 

THE COURT: We'll be in recess again. 

(Proceedings recessed briefly.) 
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1 THE COURT: Good afternoon again. We have a 

2 proposed order. I'll have my law clerk give it out to you. 

3 If you could skim it over and see if there's any glaring 

4 errors or mistakes in the order before I sign it. You don't 

5 have to agree, but if there's some problem with it, I'd like 

6 to know. 

7 (Proceedings recessed briefly.) 

8 

9 

THE COURT: We're back on the record. 

MR. HILE: This is a very small matter, but 

10 important. We have a P.O. box here for Doctor DeForest. 

11 And for sending things like this, it would probably be 

12 better if it were a street address. 

13 

14 

15 

16 

THE COURT: Yes. 

MR. HILE: We have a street address for him. 

THE COURT: Thank you. 

MR. HILE: The only reason I raise this, your 

17 Honor, I've been burned on the experience and sent 

18 

19 

20 

THE COURT: 

MR. HILE: 

THE COURT: 

Fed Ex is tough, and you -

Right. It won't go to P~O. boxes. 

Okay. 

21 MR. HILE: It's 16 Bryant, B-R-Y-A-N-T, Street, 

22 Hartsdale, H-A-R-T-S-D-A-L-E, New York. ZIP code is 10530. 

23 THE COURT: Thank you. 

24 MR. HILE: We'll confirm with Doctor DeForest to 

25 make sure that's the best place for a mailing address, but 

Echo Reporting, Inc. 

134 

1 THE COURT: Good afternoon again. We have a 

2 proposed order. I'll have my law clerk give it out to you. 

3 If you could skim it over and see if there's any glaring 

4 errors or mistakes in the order before I sign it. You don't 

5 have to agree, but if there's some problem with it, I'd like 

6 to know. 

7 (Proceedings recessed briefly.) 

8 

9 

THE COURT: We're back on the record. 

MR. HILE: This is a very small matter, but 

10 important. We have a P.O. box here for Doctor DeForest. 

11 And for sending things like this, it would probably be 

12 better if it were a street address. 

13 

14 

15 

16 

THE COURT: Yes. 

MR. HILE: We have a street address for him. 

THE COURT: Thank you. 

MR. HILE: The only reason I raise this, your 

17 Honor, I've been burned on the experience and sent 

18 

19 

20 

THE COURT: 

MR. HILE: 

THE COURT: 

Fed Ex is tough, and you -

Right. It won't go to P~O. boxes. 

Okay. 

21 MR. HILE: It's 16 Bryant, B-R-Y-A-N-T, Street, 

22 Hartsdale, H-A-R-T-S-D-A-L-E, New York. ZIP code is 10530. 

23 THE COURT: Thank you. 

24 MR. HILE: We'll confirm with Doctor DeForest to 

25 make sure that's the best place for a mailing address, but 

Echo Reporting, Inc. 



1 that's I'm sure better than a P.O. box. 

2 THE COURT: If it's any different, notify them 

3 ASAP before they ship. 

4 

5 

MR. HILE: Yes. 

MS. WILKENS: Yes, your Honor. Just minor. On 

135 

6 page three at line seven, it states, "Hair from the right." 

7 It's missing the word "hand." 

8 

9 

THE COURT: Thank you. 

MS. WILKENS: And additionally, line 23 on page 

10 three, Gary Simms, he's not a senior criminalist. He's the 

11 lab director. 

12 THE COURT: Okay. 

13 MS. WILKENS: And also, at line 24, the acting 

14 warden of San Quinton has changed, and the acting warden is 

15 Jill, middle initial L. , Brown. 

16 THE COURT: The Respondent is now different? 

17 MS. WILKENS: Yes. 

18 THE COURT: Jill Brown? 

19 MS. WILKENS: Jill Brown. 

20 THE COURT: It's easier to say. 

21 MS. WILKENS: Yes. We were relieved. And the 

22 only other - -

23 THE COURT: When she applies for a loan - -

24 MS. WILKENS: On page 

25 THE COURT: So in the caption also? 
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1 MS. WILKENS: Yes, your Honor. We would 

2 THE COURT: Jim Brown is the warden? 

3 MS. WILKENS: Acting. 

4 THE COURT: Oh, acting warden. And Respondent 

5 Jill Brown. 

6 

7 

MS. WILKENS: Middle initial L. Brown. 

MR. HILE: Your Honor, another nit. In 1.1, for 

8 C-2 and C-2, it probably should say "hairs" plural in both 

9 instances. 

THE COURT: Okay. 

136 

10 

11 MS. WILKENS: And also, your Honor, on page five, 

12 beginning at line 17 in Section 2.8, it references Doctor De 

13 Forest retaining his bench notes and preparing a report and 

14 then providing a copy to the Court. We wanted to make sure 

15 that the bench notes and the photographs were included in 

16 what is being provided to the Court and the parties. 

17 THE COURT: Prepare a report with bench notes and 

18 photos? 

19 MS. WILKENS: Yes. The bench notes are very 

20 important to be included. 

21 THE COURT: Okay. Anything else from your side? 

22 MS. WILKENS: No, your Honor. 

23 THE COURT: Anything else from your side? We'll 

24 do it again. Hopefully this will be ready to be signed. 

25 MR. ALEXANDER: Your Honor, I don't know that this 
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1 requires a change, but in 2.5, the hair examination, 

2 selection and preparation are to be completed no later than 

3 June 17th. That's certainly the direction. I just wondered 

4 if -- I guess if we have a problem, we'll just notify the 

5 Court. 

6 THE COURT: You'll notify the Court. But I think 

7 that the way that this is, with him only taking C-2 and 3 

8 and examining those for appropriate 

9 MR. ALEXANDER: Should be able to be done. 

10 THE COURT: It should be able to be done. 

11 

12 

MR. ALEXANDER: Fair enough. 

THE CLERK: We're in recess. 

13 (Proceedings recessed briefly.) 

14 THE COURT: My clerk is handing out the order 

15 concerning the mitochondrial DNA testing. And next I'd like 

16 to discuss the request for -- Petitioner's request for 

17 discovery. The Court had denied it without prejudice at the 

18 May 12th, 2004 telephonic status conference. 

19 One of those items, in reviewing the request, was 

20 a request for photos relating to the T-shirt. The Court 

21 will grant the request for photos relating to the T-shirt. 

22 I believe that they're probably already turned over. And if 

23 there are any other notes concerning the bar -- we're 

24 talking about the bar shirt -- the bar T-shirt that have not 

25 been turned over, then those should be turned over to 
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1 Petitioner also. 

2 MS. WILKENS: That would be the bench notes from 

3 the post-conviction testing and the report. That was all in 

4 the exhibits that were a part of the hearing today. 

5 THE COURT: All right. So that has been taken 

6 care of? 

7 

8 

9 or photos. 

MS. WILKENS: Yes, your Honor. 

THE COURT: And there are no other testing notes 

10 MS. WILKENS: There should not be. I'll check 

11 with Mr. Myers. 

12 THE COURT: All right. Thank you. 

13 MR. ALEXANDER: There is another discover-related 

14 matter. I don't know that it was the subject of that that I 

15 learned about today that might -- and your Honor actually 

16 addressed it. It relates -- excuse me. I apologize. It 

17 relates to Mr. Furrow. And we got the copy of the same 

18 letter that I guess was sent to your Honor. 

19 THE COURT: I marked that as an exhibit. 

20 

21 

MS. WILKENS: Yes. It's Exhibit AAA. 

THE COURT: Triple A. And then I'll receive it 

22 for purposes of this hearing and then have the Attorney 

23 General keep custody of it. 

24 MR. ALEXANDER: Very well. In that connection, 

25 we're going to be in contact with Mr. Shingles for whatever 
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1 that may produce. But we have the benefit, your Honor may 

2 have noticed, of Mr. Plourde visiting us for a brief time 

139 

3 today. And we had thought about this frankly even before we 

4 knew that the Government had gone out to interview them. 

5 And it may very well be, given that both of Mr. Furrow and 

6 Mr. Koon and indeed Mr. Darnell have been -- you know, 

7 Darnell I'm less certain about. I know he was in jail. I 

8 don't know if it was other than just being held in the 

9 county jail. But that the database, since they were already 

10 in prison 

11 THE COURT: They were there, I think, before 

12 well before any of the databases were up and running. 

13 MR. ALEXANDER: That's what we wanted to check. 

14 Either Condice or Indice (phonetic), whether either of those 

15 databases and 

16 THE COURT: And why don't you check the dates. 

17 MS. WILKENS: Yes, your Honor. 

18 MR. ALEXANDER: And there may be something in 

19 there in their central files that relates to this. 

20 THE COURT: I'm not -- we're not going to go to 

21 the central file. 

22 MR. ALEXANDER: Okay. Well, I don't know exactly 

23 how these are maintained, but I wanted to raise that. And 

24 if we could check and see. 

25 THE COURT: I'll have the Attorney General check 
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1 their system to find out the dates of custody. 

2 will answer --

140 

I think that 

3 

4 

MR. ALEXANDER: Good. 

THE COURT: the question. And I think -- based 

5 on the Court's understanding of it, I think it will answer 

6 it in the negative, that there's nothing available. 

7 

8 

MR. ALEXANDER: All right. 

MS. WILKENS: Excuse me, your Honor. Are we 

9 checking on Mr. Darnell as well? 

10 THE COURT: I think just at this time, just Mr. 

11 Koon and Mr. Furrow. 

12 

13 

14 raise 

MS. WILKENS: Thank you, your Honor. 

MR. ALEXANDER: In addition -- well, we'll 

there are other possibilities. As I think Doctor 

15 Blake said, you don't necessarily need a hair. You may need 

16 a -- even just a swab from the cheek or something. And 

17 we're going to look at the Schmerber issues on this and see 

18 if we can go very far with that. 

19 THE COURT: Good luck. Good luck. 

20 

21 

MR. ALEXANDER: All right. Thank you. Thank you. 

THE COURT: We had -- the reason I say good luck 

22 is there is a supervised release case in the Ninth Circuit 

23 involving 

24 

25 

MR. ALEXANDER: Yes. 

THE COURT: would be people who have felony 
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1 convictions, and the Ninth Circuit said no. 

2 MR. ALEXANDER: The other possibility is relatives 

3 of these people for purposes of mitochondrial testing, is 

4 another alternative, since -- well, if we can find a sister 

5 or a brother or something that's willing to give us that, 

6 your Honor --

7 THE COURT: But since it's not going to be 

8 positive, I don't think so. 

9 MR. ALEXANDER: Well, I'm sorry. I don't 

10 understand positive. You mean it may give us the 

11 information we'd otherwise get out of out of -- some of 

12 the information out of hair or the like? 

13 THE COURT: As far as that being a discovery 

14 request at this time, I'll treat it as an informal request, 

15 and I deny it without prejudice. That's up to you to do. 

16 MR. ALEXANDER: I just wanted to alert the Court. 

17 Now, there are a couple of other matters that I 

18 mentioned that I wanted to raise very briefly. Very 

19 briefly. 

20 THE COURT: You may. 

21 

22 

23 ahead. 

24 

MR. ALEXANDER: Thank you, your Honor. 

THE COURT: Using briefly on my own list. Go 

MR. ALEXANDER: All right. Oh, no, I didn't want 

25 to step on your line. Let me get it out here. 
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1 First of all, I wanted to correct a reference I 

2 made yesterday with regard to Doctor -- Doctor Ballard. The 

3 reference that I said was in the tutorial - - and it may be. 

4 I didn't get a chance to check that transcript. But the 

5 reference that he has testified - - or he has conducted EDTA 

6 in - - I think he says 12 to 15 instances and only found two 

7 positive, the PomI2ey case and the Barnes case in Texas, is 

8 contained in his reply declaration that we submitted in 

9 connection with his memorandum -- the memorandum that gave 

10 rise --

11 

12 

THE COURT: Rather than his tutorial. 

MR. ALEXANDER: It may be in the tutorial. I 

13 just -- I think I said that, and I haven't had a chance to 

14 check that. 

15 

16 

THE COURT: Okay. 

MR. ALEXANDER: Secondly -- and I think I can 

17 probably do this as efficiently by a letter, but I had 

18 occasion have had occasion to look more into the Sybers 

19 case in Florida, which your Honor made reference to. And of 

20 course, that's a case that doesn't involve EDTA. It 

21 involved succinal choline and succinal monocholine. And 

22 actually, that was a case where Doctor Ballard and -- did 

23 his work, and there was a Kelly -- actually in Florida, just 

24 a Frye hearing, and a decision by the trial court, which was 

25 then changed by the -- reversed by the appellate court. 
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1 But in Florida, they have a particular novel 

2 science statute, unlike California, and that statute 

3 requires that the testing that be done be determined by an 

4 independent expert. In that case, the independent expert 

143 

5 that corroborated what Doctor Ballard had done was the FBI. 

6 And the court determined -- I don't know what an independent 

7 expert means if one side retains them or not, but both Mr. 

8 LeBeau and a Mr. Quizner were the two in that case, and the 

9 court determined that they were not independent experts and 

10 then went on to reverse. And then subsequently, Mr. Sybers, 

11 who was an older man, pled guilty. 

12 And there's I've spoken, actually, to the 

13 prosecution side of that case who retained Doctor Ballard 

14 and the like, and 1'11 just set that forth and copy counsel, 

15 because I think it demonstrates the danger of our just 

16 taking, you know, an opinion or part of an opinion of a much 

17 longer history and evaluating the credibility of Doctor 

18 Ballard. 

19 In that connection, I would also, for the record, 

20 note that the opinion in the Pompey case are unpublished 

21 opinions and obviously still subject to appeal. And I 

22 believe under the rules of the Ninth Circuit even Ninth 

23 Circuit and District Court opinions that are unpublished are 

24 not appropriately considered. And I would -- it doesn't 

25 specifically address those from out of state, but I can't 
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1 imagine if they won't cite or trust their own unpublished 

2 opinions. 

3 THE COURT: But it's quite a different issue if 

4 you're asking the Court to pay for an expert that's been 

144 

5 criticized by other courts. That's quite a different issue. 

6 It goes to his expertise and his qualifications. 

7 MR. ALEXANDER: I just want to point that out. I 

8 think it -- and probably more importantly, that matter has 

9 not -- has not been concluded. 

10 Then I think I may have covered -- I handed up --

11 I hope your Honor received the two cases that I mentioned. 

12 I didn't give you a cite on the Nevius case because I 

13 couldn't get it off of that printout, but 

14 THE COURT: I received those. 

15 MR. ALEXANDER: -- I think you have that now. 

16 I don't think you need, although I'm happy to 

17 provide to you, the decision regarding Judge Parsons in New 

18 Jersey. I've made the representation to that, but I don't 

19 want to belabor that, obviously. 

20 THE COURT: I don't think I need that. 

21 MR. ALEXANDER: All right. And finally, on the 

22 A.P. story. I was able to contact A.P. in New York and 

23 their archiving of local stories. One not published 

24 nationally did not start until 1995, and so I have not had 

25 the occasion to talk to the San Diego Union Tribune or other 
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1 papers here that may have covered it more locally. 

2 Now, I don't know whether you were successful in 

3 your efforts. 

4 MS. WILKENS: We were, Counsel. And it's a 

5 newspaper I"m not familiar with. It's called the Daily 

6 Record. It's an Inland Empire newspaper, and it was a date 

7 of December 12th, 1984. The Daily Report -- I believe it's 

8 the Ontario Daily Report. We had to get it on microfiche 

9 because it was not available through electronic search. 

10 THE COURT: The Daily Report? 

11 MS. WILKENS: The Daily Report. No, it's the 

12 Daily Report. I'm not familiar with the pUblication. The 

13 Daily Report. It's an Inland Empire newspaper. The 

14 published date was December 12th, 1984. 

15 MR. ALEXANDER: I know that there was a merger of 

16 two newspapers out there, and I thought we had one of the 

17 reporters here, a gentleman here from there, but at least 

18 we've confirmed the date. 

19 

20 

THE COURT: All right. Thank you. 

MR. ALEXANDER: And that was that purpose. So I 

21 think we've tied up that end. 

22 THE COURT: Are the parties available on June 29 

23 and 30? 

MS. WILKENS: Yes, your Honor. 24 

25 MR. ALEXANDER: I am not, your Honor, nor is Mr. 
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1 Hile on the 30th. 

2 THE COURT: But somebody -- he would be available 

3 on the 29th? 

4 MR. ALEXANDER: I think he has a hearing on the 

5 30th. I think -- he didn't tell me he wasn't available just 

6 for the one day on the 29th. And I am supposed to be in an 

7 arbitration that I've been in for the last two weeks. And I 

8 just haven't had a chance to talk to the arbitrator and see 

9 if I could fix that. Other than that, the following week --

10 THE COURT: Do you think you could? 

11 MR. ALEXANDER: I'll try. I mean, you know --

12 THE COURT: I mean, is it a tough thing to do or a 

13 not tough thing to do? 

14 MR. ALEXANDER: Well, I'll -- I'll make it happen. 

15 I don't know how. I'll figure it out. 

16 THE COURT: Let me ask you let me ask both of 

17 the parties, do you believe that the Court should hold an 

18 evidentiary hearing under Kumho Tire on the EDTA and have 

19 both sides present their witnesses as to the validity under 

20 Daubert of the EDTA for detecting tampering? Or do the 

21 parties prefer to just stand on the record that you have 

22 now? 

23 MR. ALEXANDER: I think my preference would be, if 

24 your Honor could indulge, is to have a conference call 

25 Monday or Tuesday with your Honor. I'd like to consult with 
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1 Mr. Hile on that. Is that acceptable? I just dontt feel 

2 comfortable at this point. 

3 

4 

THE COURT: How about from the Government? 

MS. WILKENS: We would rely on the record at this 

5 pointt your Honor. 

6 

7 

THE COURT: Youtd prefer the record? 

MS. WILKENS: We are comfortable with relying on 

8 the state of the record. 

9 

10 

THE COURT: And you want to talk to Mr. Hile? 

MR. ALEXANDER: Yes. I meant itts just a matter 

11 of until Monday. 

12 THE COURT: Monday It m not available. 

13 MR. ALEXANDER: Or we can notify your Honor. 

14 THE COURT: You could notify the Court t uh-huh. 

15 MR. ALEXANDER: Your Honorts clerk. 

16 THE COURT: If possible to reserve the 29th and 

17 the 30th to have a hearing with Ms. Slonaker t Ms. Mellon-

18 Wolfe and any other bar patrons concerning the -- whether 

19 police were called at the Canyon Carroll Bar that night to 

20 kick out three disorderly patrons that were allegedly 

21 covered in blood t that would be a good time for the Court. 

22 MR. ALEXANDER: Okay. Mr. Hile t I know t is not 

23 available on the 30th. 

24 THE COURT: Oh t I see. Okay. And you would 

25 want --
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1 MR. ALEXANDER: I would want Mr. Hile to be 

2 involved in that, yes, please. 

3 THE COURT: Here? How about the 29th? 

4 MR. ALEXANDER: Well, no. He apparently is 

5 available on the 29th, so -- and I don't know those 

6 witnesses I don't know about the bar patrons. Ms. Wolfe 

7 is out of state, so I advise the Court of that and --

8 THE COURT: Do you know what his schedule is on --

9 well, could you find out? 

10 MR. ALEXANDER: Yes, and report on Monday? I'm 

11 happy to do that. And we'll talk to Ms. Wilkens ahead of 

12 time. 

13 MS. WILKENS: Is your Honor ordering an 

14 evidentiary hearing on the bar patrons? 

15 

16 

17 

THE COURT: On the bar -- on the new declarations. 

MS. WILKENS: Yes. Okay. 

MR. ALEXANDER: Your Honor, is there another time 

18 for the Court that I might also check on so we can --

19 

20 

21 toward --

22 

23 

24 

THE COURT: I believe that's the best time. 

MR. ALEXANDER: Okay. Well, we're going to work 

THE COURT: But he's not available on the 30th. 

MR. ALEXANDER: Right. 

THE COURT: But the two, they say they were there, 

25 and they saw this. The other people testified at the trial, 
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1 and they said they didn't see it, so one would think that 

2 there would be short --

3 

4 

5 

6 

7 

8 

9 

MR. ALEXANDER: Right. 

THE COURT: factual witnesses - -

MR. ALEXANDER: Right. 

THE COURT: to see whether there was Brady 

information not turned over. 

MR. ALEXANDER: Uh-huh. 

THE COURT: And it would be checking the police 

10 records about whether there's any record of any --

11 

12 

13 

MR. ALEXANDER: Yes. 

THE COURT: person that went there. 

MR. ALEXANDER: Yes. Yeah. I believe Ms. 

149 

14 Slonecker's declaration -- I can't remember Ms. Wolfe's, but 

15 I think they both confirm that a police officer did come. 

16 We haven't seen a police report. I don't know if there is 

17 one. 

18 MS. WILKENS: And your Honor, the focus is on the 

19 police responding to the bar? 

20 

21 

22 

THE COURT: I think so. 

MS. WILKENS: Okay. And the 29th, June 29th? 

THE COURT: June 29th, before we subpoena Ms. 

23 Mellon-Wolfe, who is apparently out of state --

24 

25 

MR. ALEXANDER: She lives in Missouri, your Honor. 

THE COURT: to come. 
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1 MS. WILKENS: And that would be Mr. Alexanderls 

2 witness l correct? 

3 

4 

THE COURT: Correct. 

MR. ALEXANDER: Yeah. That/s why I raised the 

5 question if I can get her to come. But weIll do what we can 

6 and report to the Court. 

7 THE COURT: Okay. 

8 MR. ALEXANDER: Now l the bar patrons I I guess we 

9 have those names. You/ve interviewed them. 

10 MS. WILKENS: Yes. 

11 THE COURT: The bar patrons I wouldn/t that be - - I 

12 meanl they/re the ones that say that the police didn/t come. 

13 MS. WILKENS: Correct. And we have provided 

14 transcripts of interviews 

15 MR. ALEXANDER: Right. We have that. So that/s 

16 the people we/re talking about. 

17 

18 

THE COURT: And so you would bring them. 

MS. WILKENS: Yes. And Mr. Alexander knows who 

19 they are from the answer. 

20 

21 

MR. ALEXANDER: Uh-huh. 

THE COURT: And you could check with any law 

22 enforcement people who were there at the time as to whether 

23 there was any report or not report. 

24 Then as to the prison counselors I when -- Mr. 

25 Addings and Mr. Krupp I when did they supposedly receive the 
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1 information about an alleged Hispanic gang? 

2 MS. WILKENS: Your Honor, in the CDC vault 

3 materials, there was a memo in there from Mr. Addings, and 

4 there was some notes in there from Mr. Addings, and I don't 

5 have the date off the top of my head. And I know that in 

6 the petition, there was no supporting documentation. So I 

7 don't know if the date was alleged in there or not. 

8 THE COURT: And what is your position concerning a 

9 hearing on that? 

10 

11 Honor. 

12 

13 

MS. WILKENS: I don't believe it's necessary, your 

THE COURT: And why would that be? 

MS. WILKENS: Because I don't think that it's 

14 material evidence. The Defense file shows that Defense 

15 trial was well aware of the burglary of the Ryan 

16 chiropractic office. It was reported widely in the 

17 newspaper. The suspects were identified. 

18 So the fact that Mr. Addings' report, whether it 

19 mayor may not have made its way to Defense counsel is 

20 really not material evidence, since under Brady, you can't 

21 be deprived of something that you otherwise know about. So 

22 since it was common knowledge and the subject of 

23 publicity -- publicity we know the Defense attorney had 

24 because the articles are in his files. 

25 THE COURT: I see. All right. Well, let's hold 
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1 on that. And why don't you check your schedule on the bar 

2 patrons. If that date doesn't work, a worse date for the 

3 Court might be the -- July 16th. That would be one day. 

4 MS. WILKENS: Your Honor, do we know when we would 

5 know the date? Because we need to start subpoenaing and 

6 notifying witnesses if we're going to --

7 

8 

9 

MR. ALEXANDER: Monday. 

MS. WILKENS: Okay. 

THE COURT: If you can switch around, then let's 

10 plan on the 29th. And so will you call Thelma? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

possible, 

he wasn't 

MR. ALEXANDER: I'll call -- oh, by all means. 

MS. WILKENS: And will you let us know as soon as 

Mr. Alexander? 

MR. ALEXANDER: I will 

MS. WILKENS: Okay. 

MR. ALEXANDER: call you Monday. 

THE COURT: And it is summer too. 

MS. WILKENS: Yes. 

THE COURT: So 

MR. ALEXANDER: Mr. Hile gave me another date that 

available, but let me check with him and I'll get 

back, because I'm going to shoot for the 29th. Maybe he can 

move his 30th even. 

THE COURT: Also, then, counsel gave the Court a 

25 copy of a proposed protocol for the EDTA testing. That's 
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1 still submitted until the Court resolves the Daubert issue. 

2 But if the Government wants to have a counter -- I know you 

3 don't want any, but if you want a --

4 

5 

MS. WILKENS: 

THE COURT: 

If we want to expound on that? 

If you want to propose a counter, then 

6 could you submit that in writing? 

7 MS. WILKENS: All right. And will we be notified 

8 on Monday as well as to counsel's position as to whether 

9 they want further 

10 MR. ALEXANDER: Yes. 

11 

12 

MS. WILKENS: -- proceedings on --

MR. ALEXANDER: I'll talk to Mr. Hile probably not 

13 this evening, but tomorrow. 

MS. WILKENS: All right. 14 

15 

16 

17 

18 

MR. ALEXANDER: And that'll give us time. 

THE COURT: All right. Thank you very much. 

MR. ALEXANDER: Thank you very much. 

MS. WILKENS: Thank you, your Honor. 

19 MR. ALEXANDER: Have a nice weekend, your Honor. 

20 THE COURT: You're welcome. 

21 (Proceedings recessed briefly.) 

22 THE COURT: We're back on the record. 

23 As to the exhibits that were received t the Court 

24 will return those to the parties. 

25 (Court conferring with clerk.) 
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1 THE COURT: We'll return the exhibits to the 

2 parties. And then you're obligated to maintain custody of 

3 it. 

4 MS. WILKENS: Thank you, your Honor. 

5 MR. ALEXANDER: Thank you very much. 

6 THE COURT: Okay. Now we're in recess. Have a 

7 nice weekend. 

8 (Proceedings recessed.) 
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