
DECLARATION OF MICHAEL ADELSON, ESQUIRE 

I, Michael Adelson, declare as follows: 

1. I am an attorney authorized to practice law in California. 

2. I have extensive experience in defense of individuals facing the death penalty as 

detailed in the declaration attached hereto as Exhibit A. 

IN THE MATTER OF PEOPLE V. KEVIN COOPER 

3. I have been asked by Mr. Cooper's current counsel, Norman C. Hile, to review 

information pertaining to the performance of Mr. Cooper's trial counsel, David Negus 

("Negus"), for the purpose of determining whether any aspects of Negus' performance would be 

considered deficient so as to amount to ineffective assistance of counsel in the context of 

representation of a defendant in a capital trial in California in 1984-5. In making this 

determination, I reviewed the following materials: (a) excerpts of the trial testimony of Deputy 

Eckley who recovered the bloody coveralls (attached hereto as exhibit B); (b) Recovered 

Evidence Report drafted by Deputy Fields regarding the recovery of the bloody tan "fruit of the 

loom" t-shirt (attached hereto as exhibit C); (c) excerpts of the evidentiary hearing testimony of 

Linda Paulk (attached hereto as exhibit D); (d) excerpts of the trial testimony of Deputy 

Gregonis (attached hereto as Exhibit E.); (e) excerpts of the trial testimony of Deputy Field who 

recovered the bloody tan "fruit of the loom" t-shirt (attached hereto as Exhibit F); (f) excerpts of 

the trial testimony of Edward Lelko (attached hereto as Exhibit G); (g) excerpts of the trial 

testimony of Shirley Killian (attached hereto as Exhibit H); (h) excerpts of the evidentiary 

hearing testimony of Shirley Killian (attached hereto as Exhibit I); (i) excerpts of the trial 

testimony of Douglas Leonard (attached hereto as Exhibit J); (j) excerpts of the trial testimony of 

Paula Leonard (attached hereto as Exhibit K); (k) excerpts of the testimony of Linda Edwards 

(attached hereto as Exhibit L); (1) declaration of Karree Kellison (attached hereto as Exhibit M); 

(m) excerpts of the evidentiary hearing testimony of Christine Slonaker; (n) excerpts of the 

evidentiary hearing testimony of Mary Wolfe (attached hereto as Exhibit 0); (o) excerpts of the 

evidentiary testimony of Lance Stark (attached hereto as Exhibit P); (p) excerpts of the 

evidentiary hearing testimony of Laurel Eppler who found the bloody blue shirt (attached hereto 

as Exhibit Q); (q) San Bernardino Sheriff Department Log Page indicating that the bloody blue 
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shirt was "picked up" (attached hereto as Exhibit R); (r) March 31, 2004, Interview of Shirley 

Killian (attached hereto as Exhibit S); (s) excerpts of the trial testimony of Deputy Sharp 

(attached hereto as Exhibit T); (t) Supplemental Report of Deputy Sharp regarding his interview 

of Josh Ryen {attached hereto as Exhibit U); (u) Sheriff's Department Report regarding Koon 

confession to Anthony Wisely (attached hereto as Exhibit V); {v) excerpt of in chambers 

conference from trial transcript re Koon confession (attached hereto as Exhibit W); (w) excerpt 

of trial transcript wherein the court requests the presence of counsel during deliberations 

(attached hereto as Exhibit X); (x) excerpt of the 1997 order denying Mr. Cooper's first writ of 

habeas corpus (attached hereto as Exhibit Y); (y) excerpt of transcript of pretrial proceeding 

evidencing Negus' exhaustion (attached hereto as Exhibit Z); (z) excerpt of trial transcript 

regarding Negus' inability to handle the case alone (attached hereto as Exhibit AA); (aa) excerpt 

of pretrial transcript where Negus attests to working "7 days a week, 16 hours a day" (attached 

hereto as Exhibit BB); (bb) excerpt of pretrial transcript wherein Negus' complains that the case 

is hurting his health (attached hereto as Exhibit CC); (cc) excerpt of pretrial transcript wherein 

Negus admits that he is behind and unable to perform all the necessary tasks (attached hereto as 

Exhibit DD); and (dd) declaration of David Negus regarding his rejection of second counsel and 

the physical problems he suffered as a result of working on Mr. Cooper's case (attached hereto 

as Exhibit EE). 

4. 	In reviewing these materials, I identified several instances in which Negus' 

conduct' fell below the standard for ineffective assistance of counsel as articulated in Strickland 

v. Washington, 466 U.S. 668 (1984). In my view, as detailed below, Negus' conduct as counsel 

for Mr. Cooper did not comply with an objective standard of reasonableness. Moreover, there is 

a reasonable probability that had Negus' performance been reasonable, the result of the 

proceeding would have been different. See Strickland v. Washington, 466 U.S. at 685-86. If I 

were called to testify in this matter, I could and would testify in accordance with this declaration. 

For ease of reference, I will refer to the representation as being the trial for the "Ryen murders. In actuality, Mr. 
Cooper was tried for the murders of Peggy Ryen, Doug Ryen, and their daughter Jessica Ryen, as well as the murder 
of a young house guest named Christopher Hughes. He was also tried for the attempted murder of Josh Ryen, the 
only surviving victim. He was convicted of these crimes and sentenced to death. 
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TRIAL COUNSEL'S FAILURE TO TIMELY REVIEW DISCOVERY 

5. Several of Negus' critical deficiencies are traceable to his failure to timely review 

the discovery provided to him by the prosecution, which in part was responding to Negus' own 

subpoena duces tecum. Apparently preoccupied with other aspects of Mr. Cooper's case, Negus 

failed to timely review thousands of pages of discovery produced by the prosecution that were 

relevant to Mr. Cooper's case. This failure unreasonably deprived Mr. Cooper of multiple 

opportunities to discover, test, and present exculpatory evidence, each of which will be discussed 

in turn. 

6. First, Negus's failure to review the discovery provided by the prosecution 

prevented him from discovering the existence of bloody coveralls that had been provided to the 

Sheriff's Department within days of the discovery of the Ryen murders by a woman (Diana 

Roper) who told a Sheriff's Deputy that her boyfriend—previously convicted murderer Lee 

Furrow2—had returned home on the night of the Ryen murders wearing those coveralls. (Ex. B 

[102 R.T.3  6546-48.]) Those coveralls were destroyed' by the Sheriff's department on the first 

day of Mr. Cooper's preliminary hearing, and thus, when Negus learned of the existence of the 

coveralls months after the completion of the preliminary hearing in May of 1984 (not through 

review of the discovery, but because of a phone call from Ropers), they were no longer available 

for testing, which could have shown that the murders were really committed by Furrow, not Mr. 

Cooper. Cooper v. Brown, 565 F.3d 581, 588, 625 (9th Cir. 2009); Ex. B [102 R.T. 6550-51]. 

7. Moreover, other evidence supports the probative exculpatory value of these 

coveralls. A few days after she turned over the coveralls to the Sheriff's Department, and after 

2  Lee Furrow was previously convicted of murdering Mary Sue Kitts in 1974. Cooper v. Brown, 565 F.3d 581, 585 
(9th Cir. 2009). He did so by strangling her and then dismembering her body, disposing it of in the Kern River. Id. 
at 584-85. Furrow, a member of the "Allen gang," was allowed to plead guilty to second degree murder after he 
testified against Clarence Ray Allen; he was released from prison after serving 4.5 years on June 12, 1982. Id. 

3  "R.T." refers to the reporter's transcript from Mr. Cooper's original trial, assembled for his appeal of right. 

Had Negus reviewed the discovery provided by the prosecution, he would have also learned that Deputy Eckley's 
testimony that he destroyed the coveralls on his own was false; hidden in the documents was a disposition report 
wherein Eckley's supervisor approved that destruction. 

5  Upon learning of the coveralls through Roper in May of 1984, Negus' failure to deduce the importance of the 
bloody coveralls and the exculpatory evidence that could have been discovered through a thorough investigation 
thereof (see paragraphs 5-13), also falls below the standard of reasonableness as articulated in Strickland. 
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she learned of the Sheriff Department's discovery of a medium sized, tan "Fruit of the Loom" t-

shirt with a front pocket with blood stains on it, Roper contacted the Sheriff's Department to 

report that Furrow had been wearing a medium sized, tan "Fruit of the Loom" t-shirt with a front 

pocket on the day of the murders, which she had purchased for him. (Cooper, 565 F.3d at 585; 

Ex. C [SBSD Recovered Evidence Report, June 10, 1983]; Ex. D [June 28, 2004, HRT6  187-

88].) Testing of the recovered tan t-shirt showed that blood on the shirt belonged to one of the 

victims, Doug Ryen. (Ex. E [93 R.T. 4602-06]; Ex. F [101 R.T. 6508-11].) Further, Roper also 

reported to the Sheriff's Department that Furrow used to own the same kind of hatchet as the one 

found near the crime scene and that she looked for that hatchet when she heard on a broadcast 

news report that a hatchet had been utilized in the Ryen murders. (Cooper, 565 F.3d at 587.) 

Tellingly, Furrow's hatchet was missing, never to appear again. (Id.) 

8. 	Further, three white men—Furrow is white—were seen on the night of the 

murders at the Canyon Corral Bar, which was near the scene of the murders. The description of 

these men matched the initial description of the surviving victim Josh Ryen, who told Sheriff's 

Deputies and medical staff at the hospital that his attackers had been three white men. (Cooper, 

565 F.3d at 590-91.) Sheriff's deputies found the bloody tan t-shirt blocks away from this bar. 

(Ex. F [101 R.T. 6510-13]; Ex. G [102 R.T. 6531, 6533]; Ex. H [106 R.T. 7649].) However, the 

Sheriff's Department made no effort to obtain witness statements from all patrons who were at 

the bar that night, nor to track down these three white men. (Cooper, 565 F.3d at 590-91.) The 

information that the Sheriff did obtain was that three unknown white men visited the Canyon 

Corral Bar twice on the night of the murders and that the second time that they left, some of them 

got into a car loosely matching the description of the murder victim's stolen vehicle. (Ex. H 

[106 R.T. 7650]; Ex. I [June 29, 2004, HRT 108]) The Sheriff also obtained statements from 

individuals in the Ryen's neighborhood describing potential sightings of the stolen vehicle on the 

night of the murders in the vicinity of the Ryens' house and the Canyon Corral Bar with 3 or 4 

white men occupying it. (Ex. J [102 R.T. 6587-92, 6595], Ex. K [102 R.T. 6600-01, 6603]; Ex. 

L [103 R.T. 6800-03].) Strikingly, on the night of the murders, Roper's sister, Karree Kellison, 

saw Furrow exiting a similar car in the bloody coveralls. (Exhibit M [Kellison Decl.]) The 

Sheriff's Department recovered the Ryen's stolen vehicle days later, only 4.5 miles from 

6  "HRT" refers to the habeas corpus proceedings before Judge Huff in 2004 and 2005. 
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Furrow's Mother's house7  in Long Beach, California, approximately 45 miles east of Chino 

Hills. 

9. The fact that the stolen station wagon was recovered in such close proximity to 

Furrow's mother's home severely undercuts the prosecution' argument that Mr. Cooper took the 

Ryen's car to get to Mexico, abandoned that car with the keys in it, and that some unknown party 

took that car to Long Beach. Likewise, it would make no sense for Mr. Cooper to drive the car 

to Long Beach and abandon it there. First, it is undisputed that Mr. Cooper was in Mexico as of 

June 5, 1983, but the car was not discovered in a church parking lot in Long Beach for six more 

days. Second, had Mr. Cooper intended to go to Mexico, there is no reason for him to drive east 

approximately 45 miles in order to then head south towards San Ysidro to the Mexican border 

without the car; a trip of approximately 125 miles. Rather, Mr. Cooper could have driven 

directly south from Chino Hills towards the Mexican border (a trip of approximately 123 miles), 

thus cutting 47 miles off his trip and avoiding the need to secure a second source of 

transportation. 

10. Had Negus read the discovery from the prosecution, he would have connected the 

white men and the bloody coveralls, and he would have learned of and interviewed three critical 

witnesses who were in the Canyon Corral Bar on the night of the murders: Lance Stark, 

Christine Slonaker, and Mary Mellon-Wolfe. These individuals were located by Mr. Cooper's 

post-conviction attorneys and would have, in turn, testified at Mr. Cooper's trial that they saw 

three white men in the Canyon Corral Bar the night of the Ryen murders with blood on their 

clothing who were acting strangely around the time of the murders. (Cooper, 565 F.3d at 590-

91.) Because of Negus' shortcomings, Mr. Cooper didn't actually learn of these witnesses until 

2004 when Slonaker came forward shortly before Mr. Cooper was to be executed in response to 

television coverage regarding the case. (Ex. N [June 28, 2004, HRT 31-35].) In response, Mr. 

Cooper's post-conviction attorneys contacted Wolfe, who hadn't spoken with Slonaker in eight 

years. (Ex. 0 [June 28, 2004, HRT 101-03,127-139].) Wolfe corroborated Slonaker's 

statements exculpating Mr. Cooper and implicating the three white men in the bar who were 

covered in blood. (Ex. N [June 28, 2004, HRT 7, 22, 25], Ex. 0 [June 28, 2004 HRT 120-24, 

7  The location of Furrow's mother's house was available to be discovered through a search of the public records at 
the time of trial. 
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164-65].) Stark, who had had no contact with Slonaker or Wolf, also remembered the three men 

who were covered in a dark substance and were giving Slonaker, Wolfe, and a third woman a 

hard time. (Ex. P [July 23, 2004, HRT 20-24, 59-60, 62-63, 108-09].) 

11. Second, Negus' failure to review the discovery provided by the prosecution 

prevented him from finding a Sheriff's log page that reported that the day after the discovery of 

the Ryen murders, a woman called in reporting that she had found a blue shirt with blood on it by 

the side of a road near the Canyon Corral Bar. The log further stated that Deputy Fields of the 

Sheriffs Department picked up this blue shirt, which was located on the other side of the street 

and a few blocks away from where the tan t-shirt would be found the next day. (Ex. Q [August 

26, 2004, H.R.T. 133-34, 140-48, 154-55, 161, 165, 187, 201-03].) Mr. Cooper did not learn of 

the existence of this blue shirt with blood on it until the Attorney General reproduced the log 

page in Mr. Cooper's habeas corpus proceedings in 2004 for an entirely different purpose. (Ex. 

R [Exhibit 16 at ER 3703];Ex. Q [August, 26, 2004, HRT 133-34, 140].) When Mr. Cooper's 

post-conviction counsel discovered the notation in the Sheriff's log page in 2004 referring to the 

blue shirt, he immediately sought discovery into that shirt and its whereabouts. However, 

despite the Sheriffs call log and the testimony of the woman who reported the shirt,8the State 

claimed in 2004 that the blue shirt with blood on it never existed, claiming that, it was actually 

the tan t-shirt that was found as a result of a search of the area the subsequent day. (Cooper v. 

Brown, 2005 U.S. Dist. LEXIS 46232 *270 (S.D. Cal. 2005).) The federal district court denied 

any discovery regarding the blue shirt. (Id) 

12. Therefore, Negus' failure to review the discovery and note the finding of this blue 

shirt when Mr. Cooper could have requested discovery regarding it as a matter of right prevented 

him from obtaining that discovery and linking the blue shirt to the Ryen murders through testing. 

Further, the existence of two bloody shirts in the vicinity of the bar where 3 white men with 

blood on their clothing were seen would further exculpate Mr. Cooper, especially considering 

that witness statements from the Canyon Corral Bar indicate that one of these men was wearing a 

yellow or beige t-shirt, one had on coveralls, and another was wearing a blue shirt. (Ex, F [101 

R.T. 6510-13]; Ex. G [102 R.T. 6531, 6533]; Ex. H [106 R.T. 7649-50]; Ex. 0 [June 28 2004, 

8  In 2004, Deputy Fields was deceased and thus unable to corroborate the finding and recovery of the bloody blue 
shirt. 
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HRT 120-24]; Exhibit S, [Shirley Killian Interview].) That these men were wearing shirts 

matching the description of the bloody shirts recovered on consecutive days, on different sides of 

the street, within the vicinity of the Canyon Corral Car, strongly suggests the shedding of bloody 

clothing by those men. Strikingly, Josh Ryen also described one of his the three attackers as 

wearing a blue shirt, information that was incorporated into a crime bulletin announcing the 

description of the suspects. (Exhibits, T and U [Sharp's Testimony and Report].) Negus failed 

to introduce the crime bulletin into evidence, even though it described the Ryens' attackers as 

three white or Mexican men, on wearing a white t-shirt and another wearing a blue short-sleeved 

shirt. 

TRIAL COUNSEL'S FAILURE TO TIMELY INVESTIGATE THE KOON CONFESSION 

13. In addition to his failure to review discovery, Negus failed to accept a trial 

continuance offered by the trial court when, during the trial, it came to light that Kenneth Koon, 

an associate of Roper and Furrow, had confessed to the Ryen murders to a fellow inmate, 

Anthony Wisely. This failure is inexcusable. (Ex. V [Ex. 58, Wisely Interview], Ex. W [Ex. 60, 

Chamber Conference], Cooper, F.3d at 588-89.) By accepting the continuance, Negus not only 

could have obtained testimony regarding a confession to the murders that tracked the reports 

given by Diana Roper, but a continuance would have provided Negus with the time to then 

connect the dots that he should have connected months prior. While not an exclusive list, that 

continuance would have allowed him to connect the bloody coveralls and the tan t-shirt to 

Furrow and connect Furrow to the three white men at the bar and to connect the three white men 

to the men driving the Ryen station wagon, which was then left 4.5 miles from Furrow's 

mother's house, 45 miles away in Long Beach. This evidence conceivably could have led to Mr. 

Cooper's acquittal, and surely would have provided compelling exculpatory evidence to the jury. 

TRIAL COUNSEL'S REFUSAL TO STAND VIGIL OVER JURY DELIBERATIONS 

14. Although the trial court specifically and repeatedly requested the presence of trial 

counsel at the San Diego courthouse during jury deliberations (Ex. X [107 R.T. 7907, 8115]), 

which was consistent with the accepted practice of capital attorneys in the 1980s in order to 

immediately respond to any jury actions, Negus failed to stand vigil over the jury, instead 

leaving San Diego to return to San Bernardino to attend to other duties. (Ex. X [107 R.T. 7907]) 

Further, after the jury deadlocked the first time, Negus refused to return to San Diego and the 
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jury was instructed to resume deliberations. (O'Connor, 238-39; Ex. X [107 R.T. 8108-8114].) 

Negus' refusal to return to San Diego at this point clearly fell below the objective standard of 

reasonableness of a capital attorney practicing at the relevant time. 

15. The second time the jury deadlocked, it took Negus two-and-one half hours to 

return to court. (Ex. X [107 R.T. 8116 — 8124].) In the meantime, the jury continued to 

deliberate, despite the trial court's indication that it might declare a mistrial. (Ex. X [107 R.T. 

8111, 8115].) By the time Negus arrived in San Diego the jury, rather than being deadlocked, 

had reached a verdict of death. (Ex. X [107 R.T. 8121 — 8124].) There can be no doubt that 

Negus' self-imposed absence and corresponding delay resulted in Mr. Cooper's receipt of a 

death penalty verdict by the then impaneled jury. 

TRIAL COUNSEL'S FAILURE TO DELEGATE 

16. Negus' employed only one investigator and refused to work with assistants, 

paralegals, and/or another attorney in defending Mr. Cooper's case. (O'Connor, 102; Ex. Y 

[Cooper v. Calderon, Case No.92-cv-427, August 25, 1997 Order].) This was a travesty and fell 

far below the standards that applied for capital representation. His failure to delegate the review 

of discovery, investigation, or even standing vigil over jury deliberations resulted in the 

ineffective assistance described above. While many attorneys in the relevant era would have 

preferred to review all of the materials associated with the case, it was below the standard of 

reasonableness not to employ individuals to aid in that review (either performing the task of a 

second eye review, or more likely aiding in reviewing items in the first instance in order to direct 

Negus to the information that was most pressing for his immediate review). Further, to the 

extent that Negus felt that he was unprepared, it was his ethical obligation to fight for more time 

to prepare Mr. Cooper's case and to refuse to continue proceedings unless he was adequately 

prepared to proceed with the case. 

17. It is indisputable that Negus was in need of additional help and was overwhelmed 

with the enormity of Mr. Cooper's case. The need for help is easily illustrated by reference to 

comments that Negus made himself. He often complained to the trial court that he was working 

an unsustainable "60 to 80 hours a week" (see, e.g., Ex. Z [72 R.T. 6513-8:21]) and could not 

conduct more than four court days a week of trial. He had earlier come to a bitter dispute with 
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the trial judge when he was ordered to conduct, at the very least, one five-day week of voir dire, 

to which Negus responded: 

...I'm sorry, Judge, you can get all the mad at me that you want. I 
only have one life, and I'm not going to give it for this case, and —
my-- I have been told to cut down on the amount of work and the 
amount of stress I do, and I'm going to, and that's, you know, what 
Pm going to do, and you know, you can throw me in jail. That's 
nice and restful, but I can't work any harder than I am, and I have 
to cut down on the amount of work that I'm doing. That's what 
my doctor says. That's what I'm going to do. 

(See Ex. Z [72 R.T. 6513-4:23 - 6513-5:5]). Later in this same exchange, the Court advised 

Mr. Negus, "A wise man knows when to delegate, Dave.9  You maybe ought to get some help." 

(Ex. Z [72 R.T. 6513-8:25-26].) Negus, however, continued in his irrational belief that obtaining 

help would be "a disservice to Mr. Cooper." (Ex. Z [72 R.T. 6513-9].) It is obvious that, 

without the help he needed and the trial judge offered, Negus was physically and mentally 

exhausted by the pretrial and trial process, and thus was unable to reasonably represent his client 

resulting in material prejudice to Mr. Cooper. (See Ex. AA [89 R.T. 3539]; Ex. BB [10 R.T. 

174], Ex. CC [58 R.T. 5107], Ex. DD [62 R.T. 5551], Ex. Z [72 R.T. 6513:2-9], Ex. EE [Exhibit 

	

39].) 18. 	There can be no question that Negus' failure to delegate and the results stemming 

therefrom fell below the objective standard of reasonableness and severely prejudiced 

Mr. Cooper's case. Reasonably competent counsel would have, at a minimum, employed 

assistants to aid in reviewing the enormity of materials associated with Mr. Cooper's case and 

may have used those assistants to effectively delegate other duties that would have safeguarded 

against other shortcomings as identified in this declaration. 

CONCLUSION 

	

19. 	In conclusion, I have identified several instances in which Negus' conduct fell 

below the ineffective assistance of counsel standard as articulated in Strickland v. Washington, 

466 U.S. 668 (1984). Those include failure to: (1) review the relevant discovery and draw the 

inferences/investigation leading therefrom; (2) stand vigil over the jury deliberations; and (3) 

delegate the review of discovery and standing vigil over the jury deliberations to appropriate 

support staff. Negus' conduct as articulated herein did not comply with an objective standard of 

9  A.K.A. David Negus. 
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reasonableness of a competent capital attorney operating at the relevant time. See id. at 685-86. 

Further, there is a reasonable probability that had Negus' performance been reasonable, the result 

of the proceeding would have been different. As Justice Fletcher remarked in his landmark 

dissenting opinion. "The State of California may be about to execute an innocent man." Cooper, 

565 F.3d 581. 

The foregoing is true and correct and executed under penalty of perjury under the laws of 

the United States and the State of California, executed at Encino. California on October 16, 

2013. 

Michael Adelson, Esquire 
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EXHIBIT A 



DECLARATION OF MICHAEL ADELSON 

I, Michael Adelson, hereby declare: 

I. 	I am an attorney licensed to practice law in. California. 

2. 1 graduated from Detroit College of law in 1965 and was admitted to practice in 

California in 1966. From 1967 until 1985, with the exception of one year. I was a trial attorney,  

with the office of the Los Angeles County Public Defender's Office. During the period of 

approximately 1975 to 1985.1 was assigned to the Office's Special Trials Division. which was 

responsible for trying high profile cases, most of which were capital murder cases. From 1985 

until the present I have been in private practice focusing Almost exclusively on criminal defense. 

More particularly, I have always had at least one capital case on my calendar during the years of 

my practice. 

3. In 1983 I received the Jerry Geisler Memorial Award from the Criminal Courts 

Bar Association of Los Angeles County for the trial attorney of the year. In :1994 I was awarded 

the Distinguished Service Award by the California Public Defenders Association in recognition 

of my trial skills. 

4. 1 have tried more than 300 cases to verdict in my career. At least 150 of those 

cases were criminal jury trials. Among the jury trials, a significant number were capital cases in 

which the prosecution was seeking death. To date, I have lost one client to death row, People v 

John Westley Hayes„ a triple robbery murder. Mr. Ilayes's case was tried in the early 1980's. His 

case was ultimately reversed by the California Supreme Court on instructional error. I was 

subsequently able to reach a disposition for Mr. Hayes of life without parole. 

5. I am a member of the California Attorneys for Criminal Justice (CACJ). I have 

been a member of the CACj board of directors and have served and presently serve on the death 
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penalty seminar planning committee. I have also been a longtime member of the California 

Public Defenders Association (CPDA) and have frequently lectured for them on criminal defense 

issues including capital trial representation. During the period 1978 to 1984, I participated in 

seminars specially organized by CAC in cooperation with CPDA to disseminate information to 

California attorneys and attorneys from other states representing clients in capital cases. I have 

also chaired the Indigent Criminal Defense Association (ICDA) panel for the Los Angeles 

County Bar Association. 

6, 	Based on my training and experience, I am familiar with the standards of 

professional competence for attorneys representing defendants in capital murder cases in 

California, I am also familiar with. the training materials and other resources, including ancillary 

services of experts and investigators that were reasonably available to counsel by the court and 

the office of the San Bernardino Office of the Public Defender. 

7. Norman Hines, counsel for Kevin Cooper, has requested me to review the 

performance of trial counsel in Mr. Cooper's case to determine if, in my opinion, Mr. Cooper 

was provided effective assistance of counsel at trial within the meaning of our Constitution and 

the case law that interprets those demands . I have done so and have concluded that trial  

counsel's representation of Kevin Cooper was woefully lacking and short of the standard 

required. The particulars of that opinion are set forth in detail in my declaration. 

8. 1 declare under penalty of perjury that the foregoing is true and correct. 

Dated: October 3, 2013 

 

MICHAEL ADI:3LSON 
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SUPREME COURT - STATE OF CALIFORNIA 

) 
THE PEOPLE OF THE 	 ) SUPREME COURT NOAin,- 0144-S)- 
STATE OF CALIFORNIA, 	 ) 

) 	FROM SAN DIEGO COUNTY 
Plaintiff-Respondent, 	) 

) 	MOM. RICHARD C. GARNER, 
vs. 	 ) JUDGE 

) 
KEVIN COOPER, 	 ) 

) 
Defendant-Appellant. 	) 

) 
	 ) 

San Diego County Superior Court Case No. CR 72787 

REPORTERS' TRANSCRIPT 

VOLUME /0  
January 16, 1985, Pages 6525 through 6621 
January 17, 1985, Pages 6622 through 6745 
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Attorney General 
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ROBERT L. ROACH, CSR *1727 
DONNA D. BEARD, CSR $1874 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

DEPARTMENT NO. 30 	 HON. RICHARD C. GARNER, JUDGE 

) 
THE PEOPLE OF THE STATE 	 ) 
OF CALIFORNIA, 	 ) 

) 
Plaintiff, 	 ) 

) 
vs. 	 ) 	NO. OCR-9319 

) 
KEVIN COOPER, 	 ) 

) 
Defendant. 	 ) 
	 ) 

REPORTERS' TRANSCRIPT 
January 16. 1985 

APPEARANCES: 

For the People: 

For the Defendant: 

DENNIS KOTTMEIER 
District Attorney 
WITH: JOHN P. KOCHIS 
Deputy District Attorney 
1540 Mountain Avenue 
Ontario, California 91762 

DAVID L. McKENNA 
Public Defender 
BY: DAVID E. NEGUS 
Deputy Public Defender 
1060 West Sixth Street 
Ontario, California 91762 

ROBERT L. ROACH, CSR #1727 
DONNA D. BEARD, CSR 11874 
Official Reporters 

COMPUTERIZED TRANSCRIPT 



6545 

	

1 	 Q. 	Did you ever see the three gentlemaen come back? 

	

2 	 A. 	No. 

	

3 	 MR. KOTTMEIER: I have nothing further, your Honor. 

	

4 	 MR. NEGUS: I have no further questions. 

	

5 	 THE COURT: Thank you, Mr. Lelko. You may be excused. 

	

6 	 MR. NEGUS: Rick Eckley. 

	

7 	 THE COURT: Any of you that have filled up your notepads, 

	

8 	you can give it to the bailiff and he will give it to the clerk 

	

9 	and she'll keep it safe and provide it for your use later on. 

	

10 	 I don't know if you are using one pad or not. They 

	

11 	can keep it safe for you. 

12 

	

13 	 FREDERICK E. ECKLEY, 

	

14 	called as a witness on behalf of the Defendant, having been duly 

	

15 	sworn, testified as follows: 

	

16 	 THE CLERK: Thank you. Would you be seated, please. 

	

17 	 Would you state your full name for the record and 

	

18 	spell your last name. 

	

19 	 THE WITNESS: Frederick E. Eckley. E-c-k-l-e-y. 

	

20 	 THE CLERK: Thank you, 

21 

	

22 	 DIRECT EXAMINATION 

	

23 	BY MR. NEGUS: 

	

24 	 Q. 	Mr. Eckley, what's your occupation? 

	

25 	 A. 	Deputy Sheriff with San Bernardino County. 

	

26 	 Q. 	And on dune 9th, 1983, were you assigned as a 

	

27 	deputy Sheriff working patrol to the Yucaipa substation. 

	

28 	 A. 	Yes.  
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1 
	

Q. 	And were you working swing shift? 

2 
	

A. 	I don't recall, but I believe so. 

3 
	

Q. 	At approximately 5:00 o'clock that particular 

4 	evening, were you dispatched to go to the residence of a Diane 

5 	Furrow, also known as Diane Loper, also known as Diane Kerns.= 

6 	on Agate in Mentone? 

7 	 A. 	Yes. 

8 	 Q. 	When you arrived there, did you take an interview, 

9 	tape an interview with her or did you interview her? 

10 	 A. ' Yes. 

11 	 Q. 	And did she indicate to you that she had some 

12 	evidence concerning the Ryen homicide? 

13 	 MR. KOCHIS: Objection, that would call for hearsay. 

14 	 THE COURT: Yes, sustained. 

15 	BY MR. NEGUS: 

16 	 Q. 	Did you receive some evidence from her? 

17 	 A. 	I received a pair of coveralls. 

18 	 Q. 	And did you take those coveralls into evidence? 

19 	 A. 	Yes, sir. 

20 	 Q. 	And in the -- in the Sheriff's Department do you 

21 	have a system of logging items into evidence by a D.R. Number? 

22 	 A. 	The property is logged by a property tag number 

23 	under a D.R. Number. 

24 	 0. 	Okay. What is the D.R. Number? 

25 	 A. 	It's a case number. 

26 	 Q. 	And in this particular case the case number you 

27 	used was the case number for the Ryen homicides? 

28 	 A. 	Yes, sir. 
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1 	 Q. 	The particular coveralls that you received from 

2 	this woman, were they -- did they have anything on them? 

3 	 A. 	Yes, sir. 

4 	 Q. 	What was that? 

5 	 A. 	Some hair. 

6 	 O. 	Okay. 

7 	 A. 	And some dirt, mud or manure, and what Diane 

8 	believed to be blood. 

9 	 Q. 	You say. "Diane believed to be blood,' did it look 

10 	like blood to you? 

11 	 A. 	It could have been. 

12 	 Q. 	Well, after you -- after you got the coveralls, did 

13 	you also write a report under the -- for the Ryen murder 

14 	investigation about this? 

15 	 A. 	Yes, sir. 

16 	 Q. 	And in the report did you describe those stains as 

17 	bloodstains? 

18 	 A.• 	Yes, sir. 

19 	 Q. 	How much of the coveralls had bloodstains on them? 

20 	 A. 	A portion from the knee down. 

21 	 Q. 	How big a portion? 

22 	 A. 	I don't understand your question. 

23 	 Q. 	Well, I mean, was it like soaked from the knee down 

24 	or just spots, how much of the -- how much of the coveralls were 

25 bloody? 

26 	 A. 	How much is from the knee down. 

27 	 0. 	Okay. All of the -- everything from the knee down? 

28 	 A. 	No. If you mean pattern, it was kind of a 
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1 	splattered, splashed type pattern. 

2 	 0. 	Was it like heavily splattered? 

3 	 A. 	No. 

4 	 Q. 	Well, it certainly looked to you like blood, right? 

5 	 A. 	It possibly could have, yes. 

6 	 0. 	At previous times have you been more positive in 

7 	your description of it? 

8 	 A. 	Yes. 

9 	 Q. 	And did you tell Mr. Forbush during the interview 

10 	he had with you at the Yucaipa Substation that -- that it was 

11 	heavily splattered? 

12 	 A. 	I don't recall. 

13 	 Q. 	Mr. Forbush talked to you at the Yucaipa 

14 	Substation, did he not, before you had an opportunity to discuss 

15 	these coveralls with any member of homicide or the prosecution? 

16 	 A. 	Yes. 

17 	 Q. 	Since that time you have had a chance to discuss 

18 	the coveralls with homicide and the prosecution? 

19 	 A. 	Yes. 

20 	 0. 	was there also any blood anyplace else besides 

21 	the 	besides below the knees? 

22 	 A. 	Not that I remember. 

23 	 Q. 	Where was the hair? 

24 	 A. 	Primarily at the hips and back pocket area and a 

25 	little bit on the arms. 

26 	 Q. 	Could you tell whether the hair was animal or 

27 human? 

28 	 A. 	No, sir. 
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1 	 Q. 	Did you attempt to package the coveralls in such a 

2 	way that the hair would not get lost from them? 

3 	 A. 	No, sir. 

4 	 Q. 	Just -- did you shake the hair off? 

5 	 A. 	No, sir. 

6 	 Q. 	Just left it on the coveralls like the way they 

7 	were given to you? 

8 	 A. 	Yes, sir. 

9 	 Q. 	Showing you Exhibit 722, do you recognize that 

10 document? 

11 	 A. 	Yes, sir. 

12 	 Q. 	What is it. 

13 	 A. 	It's a page from my evidence book. 

14 	 O. 	Okay. Everything that you take into evidence you 

15 	log into that particular book? 

16 	 A. 	Yes, sir. 

17 	 Q. 	At that point in time.were you the person who had, 

18 	in fact, charge of the evidence at the Yucaipa Substation? 

19 	 A. 	Yes, sir. 

20 	 0. 	When you got these coveralls did you then attempt 

21 	to contact some-investigators in the Ryen murder investigation? 

22 	 A. 	Yes, sir. 

23 	 Q. 	And did you make contact with a member of the 

24 	Career Criminal Division by the name of Greg Menge? 

25 	 A. 	Yes, sir. 

26 	 Q. 	Did he give you any instructions as to what to do 

27 	with the coveralls? 

28 	 A. 	Just to tag them and put them in our evidence 
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1 	locker. 

2 	 0. 	Did he give you any instructions as to what sort of 

3 	documentation to provide? 

4 	 A. 	Forward to the Homicide Division my report. 

5 	 0. 	Did you then prepare a typewritten report? 

6 	 A. 	Yes, sir. 

7 	 0. 	Did he give you any particular person within the 

8 	Homicide Division that you should forward the report to? 

9 	 A. 	Sergeant Arthur. 

10 	 0. 	Bill Arthur? 

11 	 A. 	Yes, sir. 

12 	 Q. 	And did you do that? 

13 	 A. 	I forwarded it to homicide with his name. I don't 

14 	know if he ever got it. 

15 	 Q. 	But as far as you knew you did everything you could 

16 	to get the report to Sergeant Arthur. 

17 	 A. 	Yes, sir. 

18 	 Q. 	After you forwarded that report, were you ever 

19 	contacted by homicide about the coveralls? 

20 	 A. 	No, sir. 

21 	 Q. 	Well, in, I think it was May of 1984, did a Mr. 

22 	Stalnaker from homicide come out to talk to you about them? 

23 	 A. 	No, he didn't talk to me. 

24 	 0. 	Did -- how long did you keep those coveralls? 

25 	 A. 	Somewhere near a period of six months. 

26 	 O. 	Do you have -- what did you did you do with them 

27 	when you -- after the six months? 

28 	 A. 	Threw them away. 
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1 	 0. Where? 

2 	 A. 	In a dempsey-dumpster. 

3 	 O. 	Before you threw them away did you make any attempt 

4 	to contact homicide? 

5 	 A. 	I'm not sure that I understand your question. 

6 	 Q. 	Before you threw the coveralls away, did you make 

7 	any attempt to contact homicide? 

8 	 A. 	Yes. 

9 	 Q. 	When was that? 

10 	 A. 	I don't recall the period or which specific date. 

11 	There were several attempts. 

12 	 Q. 	During this -- this was just before you threw them 

13 away? 

14 	 A. 	Probably not just before, no. 

15 	 Q. 	Back in June? 

16 	 A. 	There were probably several in June and July. 

17 	 Q. 	Homicide never got back in touch with you though? 

18 	 A. 	No, sir. 

19 	 Q. 	When you -- when you made your decision to throw 

20 	the coveralls away, did -- had you had them analyzed by anybody 

21 	to see if the stuff on them was, in fact, blood? 

22 	 A. 	No, sir. 

23 	 Q. 	At that point in time did you call up anybody and 

24 	ask if it was okay to throw them away? 

25 	 A. 	No, sir. 

26 	 Q. 	Were you aware that the investigation into the Ryen 

27 	murders hadn't been closed, that the case was still going on? 

28 	 A. 	I was aware of that, yes. 
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1 	 Q. 	When you threw them away -- what date was that, by 

2 	the way, do you have that listed down there? 

3 	 A. 	December 1st of 1983. 

4 	 Q. 	That was right in the middle of the preliminary 

5 	hearing of this case, was it not? 

6 	 A. 	I have no idea. 

7 	 0. 	Did you make any attempt to contact any member of 

8 	the defense and tell them that you were going to throw them 

9 away? 

10 	 A.. 	No, sir. 

11 	 Q. 	In the report that you submitted to Sergeant 

12 	Arthur, did you indicate that Diane Furrow had further 

13 	information about the coveralls that she would not reveal to you 

14 	but wanted to give to Homicide Division? 

15 	 A. 	I don't recall it was about the coveralls, but she 

16 	had more information and she wanted to talk to homicide 

17 	detectives. 

18 	 Q. 	That was about the Ryen murders? 

19 	 A. 	Yes. 

20 	 Q. 	And in the report that you submitted to homicide, 

21 	did you indicate that the -- Diane Furrow believed that these 

22 	bloody coveralls were connected with the Ryen homicides? 

23 	 A. 	Say that one more time. 

24 	 Q. 	In the report that you submitted to homicide, that 

25 	you sent to Sergeant Arthur, did you indicate that Diane Furrow 

26 	suspected that the bloody coveralls are from the Chino murders? 

27 	 MR. KOTTMEIER: Objection. Irrelevant, calls for 

28 	hearsay. 
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1 	 MR. NEGUS: It's not offered for the truth of the matter 

	

2 	asserted, but it's only offered the -- on the issue of what it 

	

3 	shows about the investigation. 

	

4 	 MR. KOTTMEIER: You have to assume that it's true. 

	

5 	 THE COURT: Excuse me, counsel. I will sustain the 

6 objection. Sustained. 

	

7 	BY MR. MMUS: 

	

8 	 O. 	Did you also report what had transpired to your 

9 supervisor? 

	

10 	 A. 	Regarding what? 

	

11 	 Q. 	The coveralls. 

	

12 	 A. 	Yes. 

	

13 	 Q. 	And was that in June of 1983 a Sergeant Stodelle? 

	

14 	 A. 	Yes, sir. 

	

15 	 O. 	In your presence did Sergeant Stodelle ever make 

	

16 	any attempts to contact homicide? 

	

17 	 A. 	In my presence, no. 

	

18 	 O. 	showing you Exhibit 724, is that a Xeroxed copy of 

	

19 	the report that you sent to Sergeant Arthur? 

	

20 	 A. 	Yes. 

	

21 	 Q. 	In the report there is three parts of it that have 

	

22 	underlining; that was not in the report when you sent it off, is 

	

23 	that right, the underlining? 

	

24 	 A. 	Do what? 

	

25 	 Q. 	There's parts of the report that in this particular 

	

26 	piece of paper that I'm handing you has some red underlining and 

	

27 	some blue underlining on it. 

	

28 	 A. 	Okay. 
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1 	 Q. 	That stuff wasn't there when you sent it off, 

2 	right, the underlining? 

3 	 A. 	I don't understand the question. 

4 	 Q. 	The report that you sent to Sergeant Arthur -- 

5 	 A. Yes. 

6 	 Q. 	-- was it underlined in•the fashion that this 

7 	particular piece of paper that I have before you is underlined? 

8 	 A. 	No. 

9 	 Q. 	Other than that. is that identical to the piece of 

10 	paper that you sent to Sergeant Arthur? 

11 	 A. 	Yes, sir. 

12 	 O. 	Where is Mentone located? 

13 	 A. 	It is would be east of Yucaipa about six miles. 

14 	 O. 	And how far is that from Chino? 

15 	 A. 	Guessing I would say 40 to 60 miles. 

16 	 Q. 	For the benefit of those people that aren't 

17 	familiar with that particular part of the world, where is 

18 Yucaipa? 

19 	 A. 	It would be east of San Bernadino neighboring 

20 Redlands. 

21 	 Q. 	And to get from Mentone to Chino, would you 

22 	essentially take the Interstate 10, go south on one of a number 

23 	of routes, and then get on Interstate 60 and travel to Chino? 

24 	 A. 	It is would be the easiest way yes. 

25 	 Q. 	Thank you. 

26 	 I have nothing further. 

27 

28 	 CROSS-EXAMINATION 
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MS. WILKENS: No, she's -- 

THE COURT: Do you need her? 

MR. HILE: Right. No, it's fine. 

THE COURT: Okay. For your convenience, if you 

could just turn, we'll just put you there on the side, so I 

can see you, and then we'll just have you continue 

UNIDENTIFIED SPEAKER: On this side? 

THE COURT: -- in your vehicle. Would that work 

for you? 

MS. PAULK: Uh-huh. 

THE COURT: Sure. Good. All right. 

You want turn it a little bit so that counsel can 

see. Perfect. Thank you. 

THE CLERK: Please raise your right hand. 

LINDA PAULK, RESPONDENT'S WITNESS, SWORN 

THE CLERK: Thank you. 

THE COURT: We'll put this on for you. 

THE CLERK: Please state your full name for the 

record, spelling your first and last name. 

THE WITNESS: You want my middle name, too? 

THE CLERK: First and last name. 

THE WITNESS: Linda Paulk. 

THE COURT: Thank you. Please spell your last 

name for us. 

THE WITNESS: P-A-U-L-K. 
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THE COURT: Thank you. 

MS. WILKENS: Thank you, your Honor. 

DIRECT EXAMINATION 

BY MS. WILKENS: 

Q Ms. Paulk, did you hear about the murder of the Ryens 

and Chris Hughes in June of 1983? 

A 	Yes. 

Q And do you know where you were the night that the Ryens 

and Chris Hughes were murdered? 

A 	Yes. I was in the Canyon Corral. 

Q Okay. And Ms. Paulk, I'm going to show you a 

photograph, which is JJJ-1. 

A 	That's it. 

Q Okay. Do you recognize that photograph? 

A 	Yes. 

Q What is it? 

A 	The Canyon Corral. 

Q Okay. And do you still live in Chino? 

A 	No. 

Q 	Okay. Had you ever been to the Canyon Corral before 

that night? 

A 	Sure. 

Q Okay. Approximately how often would you go to the 

Canyon Corral? 

A 	Maybe a couple nights. 
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know. 

Q Did you see anyone in the bar that night with coveralls 

on? 

A 	No. 

Q Did you notice blood on any of the three men? 

A 	No. They were all real clean-looking. 

Q 	They were clean? 

A 	Yes. 

Q Okay. So their clothing was clean? 

A 	Yes, real clean. 

Q Okay. They were neatly groomed? 

A 	Yes, and they were big guys. They looked like service 

guys, you know, real muscular-type guys. 

Q Okay. And did you speak to law enforcement about 

seeing the three men in the bar that night? 

A 	Yes. 

• Okay. And how did that come about? 

A 	I was just -- after we heard about what happened, you 

know, me and Pam decided we should let somebody know that we 

saw the three guys in there. 

• Okay. And what was it about the three men that you 

thought would be of interest? 

A 	Well, we were both single at the time, and, you know, 

when you're sitting there, you see these three pretty good-

looking guys come walking in. They were young, you know. 
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A 	.Yes. 

Q Okay. Now, what was it about these men that you 

thought would interest the sheriff? 

A 	Well, I don't know. I don't remember, other than we 

were at the bar that night that it happened, you know, and 

they were three guys that normally weren't -- that we'd 

never seen in there before. 

Q Okay. So they were strangers? 

A 	Yes. 

Q 	Okay. And do you remember when yOu were interviewed by 

the sheriff? 

A 	It was maybe a few days after that. I don't know. 

Q Okay. So, within a few days, the sheriff came out and 

talked to you? 

188 

They weren't, you know, old, but, you know, you just notice. 

I didn't look at their feet. 

Q Did you personally call the sheriff? 

A 	I don't know whether it was me or Pam, but we discussed 

it together, and decided we should say something. 

Q 	Okay. So one of you called the sheriff? 

A 	Yes. 

Q And then the sheriff spoke with you? 

A 	It was probably her, because I think I was at her 

house. 

Q Okay. And the sheriff did speak to you? 
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A 	Yes. I think there might have been two of them. 

Q Okay Was Pam Smith with you at the time you were 

interviewed? Were you interviewed together? 

A 	Yes. 

Q Okay. 

A 	Yes. 

Q And you gave a description of the men? 

A Uh-huh. 

Q Okay. And were you called to testify after giving 

information to the sheriff? 

A 	They just called me. That was the year -- the 

following year. 

Q Okay. And did you see anybody in the bar that night 

with blood on them? 

A 	No. 

Q Okay. Do you think the sheriff would be interested in 

knowing that someone had blood on them? 

A 	Well -- 

MR. ALEXANDER: Objection, your Honor, 

speculation. 

THE COURT: Sustained. 

BY MS. WILKENS: 

Q All right. And did you tell the sheriff everything 

that you could recall about the men? 

A 	Basically, it was just the three guys that we saw that, 
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25 

you know, were kind of -- it's a country/western bar. So, 

you know, they didn't really fit into the scheme of the 

place. 

Q 	Was there anything about their behavior that caught 

your attention? 

A 	Just that they had, like, military haircuts, the real 

short, short hair on the sides. None of them do their shoes 

(sic). 

Q Do you recall about what time they arrived in the bar? 

A 	It was probably about 8:00 or 9:00 o'clock. 

Q And do you remember how long they were there? 

A 	I didn't even see them leave. If they left I don't 

know (sic). 

Q Okay. Do you know what time you left? 

A 	Around 10:00. 

Q Okay. Did you have -- 

A 	We went there for dinner, so we probably got dinner and 

left. 

Q Okay. 

A 	I think maybe 8:00, 9:00 o'clock. 

Q So you left about 9:00? 

A 	Yes, I think. 

Q Okay. 

A 	Not too long after the band started. 

MS. WILKENS: I have no further questions, your 

Echo Reporting, Inc. 





Copy 

SUPREME COURT - STATE OF CALIFORNIA 

) 
THE PEOPLE OF THE 	 ) 	SUPREME COURT 1,10.6.- 
STATE OF CALIFORNIA, 	 ) 

) 	FROM SAN DIEGO COUNTY 
Plaintiff-Respondent, 	) 

) 	SON. RICHARD C. GARNER, 
vs. 	 ) JUDGE 

) 
KEVIN COOPER, 	 ) 

) 
Defendant-Appellant. 	) 

) 
	 ) 

San Diego County Superior Court Case No. CR 72787 

REPORTERS' TRA CRIPT 

VOLUME Logy
December 5, 1984, Pages A-294'through 4528 
December 6, 1984, Pages 4529 through 4625 

APPEARANCES: 

For the Plaintiff 
and Respondent: 

JOHN K. VAN DE KAMP 
Attorney General 
State of California 
110 West me Street 
San Diego, Ca. 92101 

For the Defendant 	 IN PROPRIA PERSONA 
and Appellant: 

ROBERT L. ROACH, CSR 11727 
DONNA D. BEARD, CSR 11874 
Official Reporters 
San Diego County Superior Court 
220 West Broadway 
San Diego, California 92101 



IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

DEPARTMENT NO. 30 	 HON. RICHARD C. GARNER, JUDGE 

THE PEOPLE OF THE STATE 	 ) 
OF CALIFORNIA, 	 ) 

) 
Plaintiff, 	 ) 

) 
vs. 	 l 	NO. OCR-9319 

) 
KEVIN COOPER, 	 ) 

) 
Defendant. 	 ) 
	 ) 

REPORTERS' TRANSCRIPT 
December 5, 1984 

APPEARANCES: 

For the People: 

For the Defendant: 

DENNIS KOTTMEIER 
District Attorney 
WITH: JOHN P. KOCHIS 
Deputy District Attorney 
1540 Mountain Avenue 
Ontario, California 91762 

DAVID L. McKENNA 
Public Defender 
BY: DAVID E. NEGUS 
Deputy Public Defender 
1060 West Sixth Street 
Ontario, California 91762 

ROBERT L. ROACH, CSR 41727 
DONNA D. BEARD, CSR $1874 
Official Reporters 

COMPUTERIZED TRANSCRIPT 



I 

4578 

1 	1 	all DIEGO. CALIFORNIA. TBUJkSDAY. DECEMBER 6. 1984, 1:35 P.M.. 

2 

3 

4 	 DANIEL J. GREGONIS, 

5 	called as a witness on behalf of the People, having been 

6 	previously duly sworn, resumed the stand and testified further 

7 	as follows: 

8 

9 	 CROSS-EXAMINATION (Resumed) 

10 	BY MR. NEGUS: 

11 	 Q. 	Mr. Gregonis, behind on you on the board is Exhibit 

12 	206, a chart which we need not go into in great detail at this 

13 	point in time, but involves the reactions of ortho-tolidine and 

14 	luminol. 

15 	 I just wanted to direct your attention to certain 

16 	of the substances which I have listed on the board, to wit, 

17 	algae, fungi, and some types of bacteria. 

18 	 Do those particular -- to algae, fungi, and aerobic 

19 	bacteria contain a chemical called -- called catalase? 

20 	 A. 	Yes, they do. 

21 	 Q. 	And if -- when you do the -- do the second step of 

22 	an ortho-tolidine will that catalase react with the 

23 	ortho-tolidine and the hydrogen peroxide and produce a color 

24 change? 

25 	 A. 	If there's sufficient quantity there, yes. 

26 	 Q. 	Generally as far as in a laboratory setting is 

27 	concerned if you're using the ortho-tolidine test -- well, in 

28 	your particular -- the particular testing techniques that you 
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Did -- did A-37 appear to you to be a mixed stain? 

	

2 	 A. 	It could be because of a weaker A antigen present. 

	

3 	 Q. 	And didn't get any antibodies? 

	

4 	 A. 	That's a possibility, but that's not my -- plain .1.1•11. 

	

5 	what I'm looking at plainly to do that. 

	

6 	 THE COURT: We can take a recess any time. 

	

7 	 MR. NEGUS: Okay, fine. I'm about to shift gears. 

	

8 	 THE COURT: Let's take the afternoon recess. 

	

9 	 (Recess taken.) 

10 

	

11 	BY MR. NEGUS: 

	

12 	 Q. 	The -- in your laboratory you received at some 

	

13 	point in time an item No. CC; is .that right? 

	

14 	 A. 	That is correct, yes. 

	

15 	 Q. 	And item No. CC is this Fruit of the Loom T-shirt 

	

16 	which I have in my hand; is that right? 

	

17 	 A. 	Yes, it is. 

	

18 	 Q. 	On June the 22nd, 1983, did you take that T-shirt 

	

19 	and clip some samples from it? 

	

20 	 A. 	Yes, I did. 

	

21 	 Q. 	Okay. There -- First off, there appears to be some 

	

22 	stains on the front of that particular T-shirt. 

	

23 	 Did you -- did you test those stains with 

	

24 	ortho-tolidine? 

	

25. 	 A. 	Yes, I did. 

26 	 Q. 	And you got, I guess -- looks like there is three 

27 	different -- there's three different areas that are labeled 

28 	on -- on the T-shirt; one here, one where you've cut something .  
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1 	out of, and another one you have *control". 

2 	 Did you test each of the stains in those three 

3 	areas for 	with the ortho-tolidine? 

4 	 A. 	Yes, I did. 

5 	 Q. 	With respect to the control section, was that a 

6 	negative result? 

7 	 A. 	Yes, it was. 

8 	 Q. 	Did you test the stains that you can still see 

9 	there on the T-shirt with the ortho-tolidine? 

10 	 A. 	I believe so. I believe I did, yes. 

11 	 Q. 	Did they give a positive reaction? 

12 	 A. 	Yes, they did. 

13 	 Q. 	And you also apparently cut certain parts of them 

14 	out for further analysis; is that right? 

15 	 A. 	That's correct.. 

16 	 Q. 	And did the parts that you cut out likewise give a 

17 	positive reaction with the ortho-tolidine? 

18 	 A. 	Yes, they did. 

19 	 Q. 	sow, did you then go ahead and on the hard parts 

20 	that you cut out did you go ahead and do some further -- some 

21 	further tests? 

22 	 A. 	Yes, I did. 

23 	 Q. 	The stains that you had, when you tested them could 

24 	you tell if they appeared to be relatively fresh? 

25 	 A. 	To begin with? 

26 	 Q. 	Yeah, when you clipped them out and started testing 

27 	them. 

28 	 A. 	Well, there -- As far as what stage in my test? 
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1 	 Q. 	In the beginning. 

	

2 	 A. 	At the beginning I couldn't tell whether they were 

	

3 	fresh or not. 

	

4 	 Q. 	Okay. Well, you tested that T-shirt in a series of 

	

5 	tests from June the 2nd to June the 24th; is that right? 

	

6 	 A. 	I also did some testing on it I believe through 

	

7 	this year also, so -- 

	

8 	 Q. 	Okay. Well, back in -- the testing you did back in 

	

9 	June of 1983, was there enough sample in that area you cut-out 

	

10 	right there where your initials are to do a full range of tests? 

	

11 	 A. 	Yes, there were. 

	

12 	 Q. 	If -- Well, did you get results on all the tests 

	

13 	that you did? 

	

14 	 A. 	No, I did not. 

	

15 	 Q. 	You got results on some of them though; is that 

	

16 	right? 

	

17 	 A. 	Yes, I did. 

	

18 	 Q. 	The -- you got results on your, basically on Group 

	

19 	II and Group IV? 

	

20 	 A. 	That is correct, yes. 

	

21 	 Q. 	And also ADO antigens? 

	

22 	 A. 	That is correct. 

	

23 	 Q. 	The results that you -- that you got, were they 

	

24 	consistent with the blood of Kevin Cooper? 

	

25 	 A. 	No, they are not. 

	

26 	 Q. 	Were they consistent with the blood of any of the 

	

27 	victims? 

	

28 	 A. 	Yes, they are. 
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1 	 Q. 	which victim or victims? 

	

2 	 A. 	They are consistent with Doug Ryen. 

	

3 	 Q. 	One can -- Well, if that shirt were discovered at a 

	

4 	roadside approximately three, two to three days after the 

	

5 	murders, and if the spot where it was found was a spot that at 

	

6 	least at nighttime got somewhat damp, would the results that you 

	

7 	got have been consistent with that having been thrown out there 

	

8 	on the night of the murders? 

	

9 	 A. 	I believe so, yes. 

	

10 	 O. 	That is, you could have seen the same kind of 

	

11 	sample degradation that you saw in a damp spot even if the thing 

	

12 	was collected only three days after the murders? 

	

13 	 A. 	That is true, yes. 

	

14 	 Q. 	Obviously as far as just -- as far as the types of 

	

15 	lives of the enzymes and proteins that we were talking about 

	

16 	earlier, anything less than sort of indoors, room temperature, 

	

17 	in optimal conditions can significantly lessen the life of those 

	

18 	particular enzymes; is that right? 

	

19 	 A. 	Yes, it can. 

	

20 	 Q. 	And particularly like being outside can do that as 

21 	well; is that right? 

	

22 	 A.' 	Yes, it can. 

23 	 Q. 	.The results then that you got were -- you got a 

24 	positive reaction to both A and H antigens; is that correct? 

25 	 A. 	That is correct, yes. 

26 	 Q. 	The H antigens, a positive reaction on that is not 

27 	inconsistent with the blood coming from a person who is a type 

28 	A; is that right? 
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1 	 A. 	No, it is not. 

2 	 Q. 	That is, the particular serums that you use will -- 

3 	to determine the A will sometimes also react with -- give a 

4 	reaction for H; is that right? It's got to do with the 

5 	specificity of the serums? 

6 	 A. 	Well, the anti-H will sometimes react with an A or 

7 	B blood. 

8 	 Q. 	So, the mere fact that you got both the reaction 

9 	with the A and the H doesn't necessarily indicate that there is 

	

10 	any mixed blood involved? 

	

11 	 A. 	No, sir, it does not. 

	

12 	 Q. 	You also got the EAP type of BA, ADA type of 1, AK 

	

13 	type of 1, the peptidase A type of 1, and the CA II type of 1; 

	

14 	is that correct? 

	

15 	 A. 	That is correct, yes. 

	

16 	 Q. 	And all of those were consistent, among other 

	

17 	folks, with Doug Ryen? 

	

18 	 A. 	That is true, yes. 

	

19 	 Q. 	At the -- the laboratory number before that, an 

	

20 	item BB, was that -- was that a towel? 

	

21 	 A. 	Yes, sir, it is. 

22 	 Q. 	On that -- on that particular towel, was that 

23 	labeled as having come from the same spot that CC was? 

24 	 A. 	Well, as fa.r.as my notes reflect, it's labeled as 

25 	being a stapled sealed paper bag identified as containing a 

26 	towel from the roadway. 

27 	 Q. 	Was that particular towel, did that appear to have 

2B 	some stains on it? 
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1 	 MR. NEGUS: Scott field. 

	

2 	 TEE COURT: Raise your right hand ■  please. 

3 

	

4 	 SCOTT FIELD, 

	

5 	called as a witness on behalf of the Defendant, having been duly 

	

6 	sworn, testified as follows: 

	

7 	 THE CLERK: Thank you. Would you be seated, please. 

	

8 	Would you state your full name for the record and spell your 

	

9 	last name. 

	

10 	 THE WITNESS: Scott Field, F-i-e-l-d. 

	

11 	 THE CLERK: Thank you. 

12 

	

13 	 DIRECT EXAMINATION 

	

14 	BY MR. NEGUS: 

	

15 	 Q. 	Mr. Field, you are a Deputy Sheriff with the County 

	

16 	of San Bernadine assigned to the Career Criminal Division; is 

	

17 	that correct? 

	

18 	 A. 	Yes, sir. 

	

19 	 Q.' 	And you were so assigned in June of 1983? 

	

20 	 A. 	Yes, sir. 

	

21 	 Q. 	On June the 7th, 1983, were you assigned to search 

	

22 	a street called Peyton Road in the Chino Hills area? 

23 	 A. 	Yes, sir, I was. 

24 	 Q. 	Directing your attention to Exhibit 1, which has.  

25 	plastic overlay 1-A on it; do you recognize that street as going 

26 	from where there's a -- near where there's a S-shaped, backward 

27 	S-shaped red line down to where there is a CC on the photograph? 

28 	 A. 	Yes, sir. I believe that's it. 
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1 	 Q. 	And is there a bar in the area called the Canyon 

2 Corral? 

3 	 A. 	I believe that's the name of it now, sir. 

4 	 Q. 	And it's at the intersection of Peyton and Carbon 

5 	Canyon Road? 

6 	 A. 	Correct. 

7 	 Q. 	Is there a creek that runs through that particular 

8 area? 

9 	 A. 	Yes, sir. 

10 	 0. 	And does the creek cross Peyton Road at 

11 	approximately the area where I'm pointing on the map? 

12 	 A. 	That appears to•be about the area, sir. 

13 	 Q. 	Could you locate, as precisely as . you come, on the 

14 	photograph where that is, putting a -- putting the word 'creek• 

15 	with the green marker at that location? 

16 	 A. 	I believe it's right up in here as best as I can 

17 	tell from the aerial. (Witness complied.) 

18 	 Q. 	Okay. Showing you two photographs, -- neither of 

19 	which have been marked yet for -- 

20 	 One of which has been marked as Exhibit 718; 

21 	another one has been marked as Exhibit 719. 

22 	 Do you recognize those particular photographs? 

23 	 A. 	Yes, sir. 

24 	 Q. 	And do they depict the spot on the east side of the 

25 	road where the creek goes under the road? 

26 	 A. 	Yes, sir. 

27 	 Q. 	Putting those photographs on the board, were both 

28 	these photographs, do they appear to have been taken on the 7th 
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1 	of June? 

	

2 	 A. 	Yes, sir. 

	

3 	 Q. 	Now, in the photograph on the right, No. 719, would 

	

4 	the -- would that be taken looking north? 

	

5 	 A. 	Yes, sir. 

	

6 	 Q. 	And would the Ryen residence be off to the left up 

	

7 	a hill behind that tree that's there in the -- in the upper 

	

8 	left-hand corner of the photograph? 

	

9 	 A. 	Roughly in that direction, yes, sir. 

	

10 	 Q. 	In the right hand photograph -- the left hand 

	

11 	photograph, No. 718, that's looking south towards Carbon Canyon; 

	

12. 	is that right? 

	

13 	 A. 	Yes, sir, I believe so. 

	

14 	 Q. 	And there's a stop sign that's just barely visible 

	

15 	there in the distance; is that the intersection of Peyton and 

	

16 	Carbon Canyon? 

	

17 	 A. 	Yes, sir. 

	

18 	 Q. 	And to the right-hand side there would be the 

	

19 	location of the Canyon Corral Bar? 

	

20 	 A. 	Yes, sir. 

	

21 	 Q. 	On June the 7th, did you discover any items that 

	

22 	you seized as evidence at that location? 

	

23 	 A. 	Yes, sir. 

	

24 	 Q. 	What did you -- what did you -- what did you sieze? 

	

25 	 A. 	A T-shirt and a towel. 

	

26 	 Q. 	Could you take the green marker again -- let's see, 

	

27 	you have -- there's -- from a previous hearing there's been 

	

28 	placed a red circle and a green circle around two objects on the 
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photograph; is that right? 

2 	 A. 	Yes, sir. 

3 	 Q. 	Does the red circle indicate the T-shirt that you 

4 found? 

5 	 A. 	Yes, sir. 

6 	 O. 	And the orange circle -- excuse me -- the green 

7 	circle indicates the towel? 

8 	 A. 	Yes, sir. 

9 	 Q. 	And the towel was an orange towel? 

10 	 A. 	Yes, sir, I believe so. 

11 	 Q. 	Do you recall what brand it was? 

12 	 A. 	I'd have to refer to my report. 

13 	 Q. 	Do you have that report with you? 

14 	 A. 	Yes, sir. A Stevens brand towel. 

15 	.Q. 	Showing you Exhibit 169 from which I am taking a 

16 	cotton T-shirt, which has previously been identified by Mr. 

17 	Gregonis, is that the T-shirt that you discovered in the creek 

18 	area there on Peyton Road? 

19 	 A. 	The shirt I discovered had my initials on it. 

20 	 Yes, sir, it appears to be. There's my initials 

21 	and the date. 

22 	 Q. 	After you seized that particular item of evidence, 

23 	what did you do with it? 

24 	 A. 	I took these photographs, marked it with my 

25 	initials, the date, collected it, tagged it with a sheriff's 

26 	evidence tag, and placed it in evidence at the West End 

27 	Substation. 

28 	 0. 	Subsequently did you then transport it from the 

COMPUTERIZED TRANSCRIPT 



1 

1 

2 

3 

4 

6512 

West End Substation to the San Bernadino Sheriff's Regional 

Crime Lab? 

A. 	I personally did not, no, sir. 

0. 	What evidence tag number did you give it at the 

5 Sheriff's Department? 

6 A. The T-shirt was A, Adam, 58046. 

7 Q. And what was the towel? 

8 A. The towel was A, Adam, 58047. 

9 O. When you discovered the T-shirt, was it in any way 

10 damp? 

11 A. I don't recall if it was damp, sir. 

12 O. The people that are depicted in the photograph, one 

13 of them appears to be a sheriff's officer; is that a reserve? 

14 A. I don't know what his status is, sir. 

15 O. You don't know that gentlemen? 

16 A. Not personally, no, sir. 

17 O. And the other people depict in the photograph are 

18 just spectators? 

19 A. Apparently. 	None of them are personally known to 

20 me. 

21 O. Did you yourself search the whole length of that 

22 road from Eucalyptus down to Carbon Canyon? 

23 A. No, I did not. 

24 O. A what area did you personally search? 

25 A. I personally searched, I believe it was from 

26 approximately English Road northward toward 71. 

27 Q. Okay. 	Then the towel and the T-shirt were brought 

28 to your attention rather than you personally discovering them? 
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1 	 A. 	Yes, Sit. 

2 	 Q. 	Do you remember who it was that brought them to 

3 	your attention? 

4 	 A. 	Not at this time it may have been Sergeant Arthur, 

5 	but I don't specifically recall, 

6 	 O. 	Do you recall what time it was that you seized the 

7 	items? 

8 	 A. 	My report indicates it was approximately 5:30. 

9 	 O. 	In the afternoon? 

10 	 A. 	Yes, sir, 1730. 

11 	 Q. 	On June the 6th, 1983, did you go to the Ryen 

12 	residence at 2943 English Road? 

13 	 A. 	Yes, sir. 

14 	 Q. 	What time did you arrive there? 

15 	 A. 	I believe it was sometime in the afternoon. 

16 	 4. 	Were you there as part of a -- a large number of 

17 	people from your particular unit that were involved in removing 

18 	items from the Ryen master bedroom? 

19 	 A. 	Yes, sir, there were several of us there. 

20 	 Q. 	Did -- do you know what time you first entered the 

21 	house? 

22 	 A. 	There again, it was sometime in the afternoon. I 

23 	don't know specifically what time it was. 

24 	 O. 	Okay. When you first entered the house, were the 

25 	walls, carpets, furniture, what have you still in place? 

26 	 A. 	Portions of them had already started to be taken 

27 	out, and I don't recall specifically what items were gone and 

28 	what were still there, 
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1 	 Q. 	So there were people from your unit that were 

	

2 	involved in moving it? 

	

3 	 A. 	Yes, during or prior to my arrival. 

	

4 	 O. 	On that particular date did you go into any parts 

	

5 	of the house other than just the master bedroom? 

	

6 
	

A. 	I don't specifically recall going into another part 

	

7 	of the house that day. 

	

8 	 O. 	Did you on some subsequent day? 

	

9 	 A. 	Yes, later on in the week I did. 

	

10 	 Q. 	And what -- what rooms did you go in later in the 

11 week? 

	

12 	 A. 	At one time or another during the course of the 

	

13 	week I had been into almost every room of the residence. 

	

14 	 Q. 	Okay. The -- was it the next day that you went 

	

15 	first into other rooms of the house? 

	

16 	 A. 	I don't remember specifically, but I don't believe 

	

17 	so. 

	

18 	 O. 	So the day after? 

	

19 	 A. 	It would have been Wednesday or Thursday, possibly. 

	

20 	 Q. 	Then could you on this diagram, Exhibit 226, for 

	

21 	yourself put "6-8/9" for 'rest of house'. 

	

22 	 A. 	(Witness complied.) 

	

23 	 Q. 	While you were in other parts of the house, was 

	

24 	there anybody in there with you working? 

	

25 	 A. 	In the specific room or within the residence? 

	

26 	 Q. 	Within the residence. 

	

27 	 A. 	I'm certain there was. 

	

28 	 O. 	Do you remember Who the persons were? 
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1 	BAR DIEGO. CALIFORNIA4  WEDNES,DAI, J/AWARY16, 1985 9:40 A.M.. 

2 	 --o0000-- 

3 

4 	 THE COURT: Good morning. 

5 	 MR. NEGUS: Ed Lelko. 

6 

7 	 EDWARD JOSEPH LELKO, 

8 	called as a witness on behalf of the Defendant, having been duly 

9 	sworn, testified as follows: 

10 	 THE CLERK: Would you have a seat, please. 

11 	 Would you state your full name for the record and 

12 	spell your last name. 

13 	 THE WITNESS: Edward Joseph Lelko. L-e-l-k-o. 

14 

15 	 DIRECT EXAMINATION 

16 	BY MR. NEGUS: 

17 	 Q. 	Mr. Lelko, in June of 1983, what was your employer? 

18 	 A. 	Canyon Corral. 

19 	 4. 	What is the Canyon Corral. 

20 	 A. 	It is a restaurant-bar. 

21 	 O. 	And what was your occupation at that point in time? 

22 	 A. 	Bartender. 

23 	 Q. 	I'm getting good at that. 

24 	 Directing your attention to an aerial photograph 

25 	being marked as Exhibit 1. 

26 	 Can you orient yourself on that photograph as to 

27 	the Chino area? 

28 	 A. 	Right. 
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1 	 Q. 	Was there anything different about them the second 

	

2 	time that they came in? 

	

3 	 A. 	Well, one of them was extremely drunk and I refused 

	

4 	to serve them, so they all left. 

	

5 	 Q. 	How did you refuse to serve them? 

	

6 	 A. 	I didn't. I told the waitress, I shook my head and 

	

7 	she knew what I meant, and she just went up and told them to 

	

8 	leave, and they left. 

	

9 	 Q. 	Did one of the young men have a yellowish or beige 

	

10 	T-shirt? 

	

11 	 A. 	Yes. 

	

12 	 Q. 	What time did they leave the second time? 

	

13 	 A. 	The second time? 

	

14 	 O. 	Yes. 

	

15 	 A. 	It was around 11:30. Maybe 11:35. 

	

16 	 Q. 	And did you see where they went when they left your 

	

17 	establishment? 

	

18 	 A. 	They just walked out the door, that is all I know. 

	

19 	 Q. 	You walk out the front door of the Canyon Corral, 

	

20 	what street are you going to be on? 

	

21 	 A. 	Carbon Canyon. 

	

22 	 Q. 	From your place in the bar, can you see vehicles 

	

23 	out front; parked out front? 

	

24 	 A. 	No. 

	

25 	 Q. 	Is there a parking place both out front of the 

	

26 	place and also in the back? 

	

27 	 A. 	Yes. 

	

28 	 O. 	If you are going into the parking lot, if you are a 
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1 	canyon? 

2 	 A. 	Right. 

3 	 O. 	Any others? 

4 	 A. 	No, not in that area. 

5 	 Q. 	The other bars that would be the closest other bars 

6 	would be up in the City of Chino or down at the airport, which 

7 	is on the other side of the -- 

8 	 A. 	Right. 

9 	 Q. 	-- photograph here. 

10 	 The yellowish or beige T-shirt that the young men 

11 	were wearing, was there anything particularly distinctive about 

12 	it that you can recall? 

13 	 A. 	Not really. Just maybe a pocket or something in 

14 	them, or -- they were the type like that, which were just -- 

15 	 0. 	I have showed you this T-shirt before. 

16 	 A. 	Yes. 

17 	 Q. 	Showing you Exhibit 169, a previously identified 

18 	T-shirt with blood consistent with Doug Ryen on it. 

19 	 You can't say positively that it is, but at least 

20 	this is a similar type T-shirt as to what the person was 

21 	wearing. 

22 	 A. 	Yes. 

23 	 MR. NEWS: Thank you. I have nothing further. 

24 

25 	 CROSS EXAMINATION 

26 	BY MR. KOTTMEIER: 

27 	 0. 	Mr. Lelko, the Canyon Corral bar is just a beer 

28 bar? 
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2 

	

1 	still we have enough witnesses that 1 cannot even predict with 

	

2 	any degree of certainty how long before Dr. Howell. 

	

3 	 THE COURT: All right, gentlemen. 

	

4 	 MR. NEGUS: We have got stipulations and stuff to do. 

	

5 	 MR. KOTTMEIER: We have got a tape to play. 

	

6 	 THE COURT: We have other jury instructions. 

	

7 	 MR. KOTTMEIER: Hopefully we can get to the section of 

	

8 	the conversation to play. 

	

9 	 MR. NEGUS: Okay. Are you going to play the whole tape? 

	

10 	 THE COURT: All right, thank you. 

	

11 	 (Chambers conference concluded.) 

12 

	

13 	 MR. KOTTMEIER: Shirley Killian. 

	

14 	 THE COURT: Your still under oath, just resume the stand 

	

15 	and state your name again. 

	

16 	 THE WITNESS: My name is Shirley Catherine Killian. 

17 

	

18 	 SHIRLEY CATHERINE KILLIAN. 

	

19 	called as a witness on behalf of the People in rebuttal, having 

	

20 	been previously duly sworn, resumed the stand and testified 

	

21 	further as follows: 

22 

23 	 DIRECT EXAMINATION (Resumed) 

24 	BY MR. KOTTMEIER: 

25 	 Q. 	Miss Killian, are you familiar with the reputation 

26 	of Ed Lelko within the community for truth, veracity or 

27 	exaggeration? 

28 	 A. 	Yes, sir. 
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1 	 Q. 	And the total amount of time that you saw them, at 

2 	least the three together in the bar, would have been about how 

3 	long? 

4 	 A. 	Thirty -- less than 30 minutes. By the time I 

5 	contacted them until they left, I would say less than 30 

6 	minutes. 

7 	 MR. KOTTMEIER: I have nothing further, your Honor. 

8 	 THE COURT: Cross. 

9 

10 	 CROSS EXAMINATION 

11 	BY MR. NEGUS: 

12 	 Q. 	Mrs. Killian, do you exaggerate yourself? 

13 	 .A. 	I hope I don't. I try very hard not to. 

14 	 0. 	Okay. Well, according to your recollection then, 

15 	if Mr. Lelko had described one of the men as extremely drunk, 

16 	would he have been exaggerating? 

17 	 A. 	No, sir. 

18 	 0. 	If he had said that there were three persons there, 

19 	would he have been exaggerating? 

20 	 A. 	No, sir. 

21 	 0. 	If he had said that they had left at 11;30. maybe 

22 	11:30, -35 that particular night, would he have been 

23 	exaggerating the time? 

24 	 A. 	I'm not sure he would have known the time. 

25 	 Q. 	Would he have been exaggerating? would that have 

26 	been accurate according to your recollection? 

27 	 A. 	Yes, sir. Possibly. 

28 	 Q. 	If he had described the T-shirt that one of the 
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1 	persons were wearing as possibly beige, possibly yellow, would 

	

2 	he have been exaggerating? 

	

3 	 A. 	No. 

	

4 	 O. 	You can say then in the lighting you had in there 

	

' 5 	that particular night that it was not a white T-shirt, correct? 

	

6 	 A. 	Right. 

	

7 	 Q. 	At 9:00 o'clock, if Mr. Lelko had said that the 

	

8 	lighting in the Canyon Corral was better prior to the arrival of 

	

9 	the band, would he have been exaggerating? 

	

10 	 A. 	No, sir. 

	

11 	 Q. 	Did you in fact provide the San Bernardino 

	

12 	Sheriff's office and in the person of Mr. Bedana with Mr. Lelko 

	

13 	as a person who had been at the Canyon Corral Bar that night?? 

	

14 	 A. 	I provided my bartender's name, yes, sir. 

	

15 	 Q. 	As the person who had been at the Canyon Corral the 

	

16 	night three young men had been there. 

	

17 	 A. 	Yes, sir. 

	

18 	 Q. 	Now, the vehicle that you saw the person leaning up 

	

19 	against, was he trying to get into that vehicle? 

	

20 	 A. 	At first I thought he was but he was just leaning 

	

21 	on it. 

	

22 	 O. 	Did you actually see some individuals from that 

	

23 	group enter a vehicle? 

	

24 	 A. 	Yes, sir. 

	

25 	 0. 	And what kind of vehicle was that? 

	

26 	 A. 	It was a light-colored pick up. 

	

27 	 Q. 	Now, when you described that vehicle as a pickup, 

	

28 	are you exaggerating? 
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1 	 A. 	No, sir. 

2 	 Q. 	When -- when you were first interviewed about this 

3 	particular event, you were interviewed on the 5th, the 6th, and 

4 	the 8th of June, is that correct, by different officers? 

5 	 A. 	Yes, sir. 

6 	 Q. 	And on the 8th there was an officer by the name of 

7 	Phil Danna who came out to interview; is that right? 

8 	 A. 	Yes, sir. 

9 	 O. 	And at that point in time you described the vehicle 

10 	in question as possibly a pickup truck; is that right? 

11 	 A. 	I believe so. 

12 	 Q. 	As time has gone on it's become a pickup truck; is 

13 	that correct? 

14 	 A. 	I do believe in my testimony as I was interviewed I 

15 	said it was larger than an automobile. And they asked me if it 

16 	was as big as a station wagon. I said bigger cause it was 

17 	taller. I said as far as I can recollect it was possibly a 

18 	pickup. 

19 	 Q. 	Then as time has gone on from that initial 

20 	statement, you came out to California from Colorado last spring; 

21 	is that right? 

22 	 A. 	Yes, sir. 

23 	 Q. 	And at that point in time you talked to a Gary 

24 Woods? 

25 	 A. 	Yes, sir. 

26 	 Q. 	And by that point in time it was definitely a* 

27 	pickup; is that right? 

28 	 A. 	I do believe I said it was possibly a pickup. 
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1 	 Q. 	Didn't say it was definitely a pickup? 

2 	 A. 	I don't remember saying I said it was definitely a 

3 	pickup. 

4 	 Q. 	Well, when you testified here today in court you 

5 	didn't say, 'possibly a pickup', right? 

6 	 A. 	I do believe it was a pickup. 

7 	 Q. 	Is that an exaggeration from "possibly" to 'I do 

8 	believe'? 

9 	 A. 	I don't think so. 

10 	 4. 	Thank you. 

11 	 A. 	I'm recalling as best I can. 

12 	 MR. NEGUS: Nothing further. 

13 	 MR. KOTTMEIER: No further questions, your Honor. 

14 	 THE COURT: Thank you, Mrs. Killian. 

15 	 MR. KOTTMEIER: Larry Lease. your Honor. 

16 	 THE CLERK: Raise your right hand. 

17 

18 	 LARRY LEASE,- 

19 	called as a witness on behalf of the People in rebuttal, having 

20 	been duly sworn, testified as follows: 

21 	 THE CLERK: Thank you. Would you be seated please. 

22 	would you state your full name for the record and spell your 

23 	last name. 

24 	 THE WITNESS: Larry Lease. L-e-a-s-e. 

25 	 THE CLERK: Thank you. 

26 

27 	 DIRECT EXAMINATION 

28 	BY MR. KOTTMEIER: 
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AFTERNOON SESSION 

--000-- 

THE COURT: We're back in session. 

MS. WILKENS: Your Honor, our next witness will be 

Shirley Killian. 

SHIRLEY KILLIAN, RESPONDENT'S WITNESS, SWORN 

THE CLERK: Please state your full name for the 

record, spell your first and last name. 

THE WITNESS: Shirley Katherine Killian, 

S-H-I-R-L-E-Y, K-I-L-L-I-A-N. 

THE COURT: You may proceed. 

MS. WILKENS: Thank you, your Honor. 

DIRECT EXAMINATION 

BY MS. WILKENS: 

Q Ms. Killian, where were you employed in June of 1983? 

A 	At the Canyon Corral. 

Q And what were your duties at the Canyon Corral at that 

time? 

A 	I was manager. 

Q And did you become aware of the murders of the Ryans 

and Chris Hughes in the Chino Hills? 

A 	Yes, I did. 

Q And how did you become aware of that? 

A 	We were told by the police department on Sunday, I 

believe, on the day after. 
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Q The day after, the police came to the bar? 

A 	Yes. 

Q And were you working the night of the murders? 

A 	No, I wasn't. I was not working that night. 

Q 	Okay, were you at the bar the night of the murders? 

A 	Yes, I was, later in the evening. 

Q In the early evening? 

A 	I think it was 9:00 or 10:00, somewhere in there. I'm 

not sure. 

Q Okay, so, you arrived at the bar sometime around 9:00 

that evening? 

A 	9:00 or 10:00, somewhere in there. 

Q Okay, and while you were at the bar that evening, were 

you helping out or were you a patron? 

A 	No, I wasn't. I was sitting in a booth. 

Q Okay, and that night, when you were at the bar, did you 

instruct any of the waitresses to cut off any of the patrons 

from being served alcohol? 

A 	I was told that some of the patrons had been cut off 

and were asked to leave. 

Q All right, do you recall whether or not you were the 

one that cut them off? 

A 	I don't recall that, no. 

Q Now, how crowded was the bar that night when you were 

there? 
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A 	As I recall, it was a Saturday night and busy. 

Q And was there a band playing that night? 

A 	Yes, there was. 

Q And when you arrived at the bar that night, was the 

band already playing? 

A 	Yes. 

Q And was there a set time at which the bands would start 

on a Saturday night? 

A 	Usually at 9:00. 

Q Now, how was the lighting inside the bar? 

A 	It was -- well, we also served dinners, so there was 

enough light for you to eat on, but it wasn't like a 

brightly lit room like this or some of the restaurants. 

Q Now, do you recall who the bartender on duty that night 

was? 

A 	Yes, it was Eddie. 

Q And would that be Ed Lelco? 

A 	Yes. 

Q And do you recall who the waitresses on duty were that 

night? 

A 	It was Ginny and Kathy. Kathy Royals and Ginny McNeil. 

Q Okay, and did you notice the three men that came into 

the bar that night? 

A 	They had been in earlier when I was not there. Then, 

they came back. They were already there when I came. I did 
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not notice them until they were asked to leave. 

Q Okay, do you have any sense of how long you were at the 

bar that night before they were asked to leave? 

A 	I don't recall, I'm sorry. 

Q And did anybody have to escort them from the bar that 

night? 

A 	Yes, my friend was also a bouncer there, Ralph, and he 

usually -- if we asked someone to leave, then we'd usually 

walk them to the door to make sure they did leave. 

Q Okay, and do you recall whether or not Ralph walked to 

the door with these three patrons that night? 

A 	Yes. 

Q You believe he did. Now, did you go outside the bar 

when the men left? 

A 	Yes, I did. 

Q And why did you do that? 

A 	To make sure that they didn't do any damage to 

anybody's cars that were parked out there. 

Q Was that something that you would normally do? 

A 	Yes, it is. 

Q Now, when you followed the three men out into the 

parking lot, did you observe what kind of vehicles they got 

into? 

A 	One got into a pickup, as I recall, and another one got 

into a smaller car. 
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Q So, they didn't leave in one vehicle. 

A 	No. 

Q Did you see the vehicles leave the parking lot? 

A 	Yes, I did. 

Q Did the men all exit the bar at the same time? 

A 	I beg your pardon? 

Q Did all three men leave the bar at exactly the same 

time? 

A 	Yes. 

Q 	Now, that night, did you see anyone come into the bar 

through the kitchen? 

A 	No, I did not. 

Q Did you see any customers behind the bar that night? 

A 	No, I did not. 

Q Did you see any law enforcement officers inside the bar 

that night? 

A 	I can't honestly remember. I know that, when we had a 

full house, we usually had one or two officers that would 

just do a walk through to make sure everything was fine. I 

don't -- I can't -- I'm sorry. It's been so long. I just 

can't remember if somebody came in that night. I don't 

recall today if someone did. I'm sorry. 

Q Did you call the police that night? 

A 	No, I did not. 

Q Were you told that anyone else had called the police 
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that night? 

A 	No, I did not. 

Q Now, in front of you is a white notebook and it's 

opened up to what is marked as Respondent's Exhibit BBBB. 

So, that's four B's. And it consists of Sheriff's reports. 

Do you have that in front of you? 

A 	Yes, I do. 

• Okay. If you could turn to the third page of those 

reports, which is dated June 9th, 1983, and go down to the 

sixth paragraph, and it begins with, "Seeing that he did 

respond." 

A 	Yes. 

Q Okay, down there, if you could read that paragraph to 

yourself and see if that refreshes your recollection. 

A 	Yes, I do recall. 

Q 	Okay, does that refresh your recollection as to why you 

went out of the bar that night? 

A 	Yes. 

Q Why did you go out of the bar that night? 

A 	I remember I was told that somebody had their head down 

and was taking a nap. 

• Okay, and that was inside the bar? 

A Pardon? 

Q That was inside the bar? 

A 	Yeah, and I believe then that's when the decision was 
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made that they'd had enough to drink. 

Q Now, did you go over and personally observe the person 

with their head down? 

A 	I think I did, but you know, it's been 21 years, and we 

all went on with our lives, so whatever I said then is 

exactly what I remember and I told the truth. 

• Okay, now, did you have an opportunity to observe how 

the three men were dressed that night? 

A 	Yes, I did. 

Q Did you notice any blood on any of the men's clothing? 

A 	No, I did not. 

• Did you observe any blood on their person? 

A 	No, I did not. 

Q 	Now, if you could turn to the -- just two more pages 

from where I have you now, which is a report dated June 

10th, the fourth paragraph down, it indicates that, "The 

manner of dress and actions did not fit in with the type of 

crowd that the Canyon Corral normally had." Do you recall 

that they didn't fit in with the crowd at the bar? 

A 	They were strangers. This was basically a neighborhood 

bar, but we had been getting a lot of people coming from 

Orange County because we had a country western band. And we 

had been getting in a lot of people we didn't know. And 

they weren't dressed in our typical country neighborhood, 

where most of the people who came in were people that were 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Honor. 

BY MR. BILE: 

Q Good afternoon, Mrs. Killian. My name is Norman Hite 

and I represent the Petitioner in this case. I'm going to 

working ranches or whatever. 

Q Now, if you could go forward again two more pages, 

there's a report which is dated June 25th, and at the bottom 

of the page, it indicates that the men were getting into a 

pickup truck, a light colored pickup truck. 

A 	Yes. 

Q Do you recall seeing one of the men getting into a 

light colored pickup truck? 

A 	Yes, one of them left in a light colored pickup truck. 

Q And your recollection is that another man left in a 

smaller car? 

A 	Right. 

Q What do you recall about the car? 

A 	Nothing unusual. I couldn't tell you exactly what 

color because our lights are, you know, kind of yellowish 

outside. But, they were light colored vehicles. But, there 

wasn't anything unusual. We have a lot of pickups and 

vehicles in our parking lot. 

MS. WILKENS: I have no further questions, your 

THE COURT: Cross? 

CROSS EXAMINATION 
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1 	stay in the closet. 

	

2 	 THE COURT: I am sure you're doing the best you can. 

	

3 	 All right, let's get started. 

	

4 	 (Chambers conference concluded.) 

5 

	

6 	 (The following proceedings were held in 

	

7 	 open court in the presence of the jury:) 

	

8 	 THE COURT: Mr. Negus, whose next. 

	

9 	 MR. NEGUS: Douglas Leonard. 

	

10 	 THE COURT: The delay this time after 1:30 is my fault. 

	

11 	Before I could point at somebody else, but this time it is my 

	

12 	fault. 

	

13 
	

I have discussed with counsel, however, and we have 

	

14 	got a little problem with witnesses. We may let you out early 

	

15 	again today. 

16 

	

17 	 DOUGLAS ANDREW LEONARD, 

	

18 	called as a witness on behalf of the Defendant, having been duly 

	

19 	sworn, testified as follows: 

	

20 	 THE CLERK: Thank you. Would you please be seated. 

	

21 	 Would you state your full name for the record and 

	

22 	spell your last name. 

23 	 THE WITNESS: Douglas Andrew Leonard. L-e-o-n-a-r-d. 

24 

25 	 DIRECT EXAMINATION 

26 	BY MR. NEGUS: 

27 	 Q. 	Mr. Leonard, what community do you reside in? 

28 	 A. 	Apple Valley. 
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I 	 Q. 	And, well, in June, 1983, where were you living? 

2 	 A. 	Yucca Valley. 

3 	 Q. 	Where is Yucca Valley? 

4 	 A. 	About twenty some miles north of Palm Springs. 

5 	 Q. 	Is it in San Bernardino County? 

6 	 A. 	Right. 

7 	 Q. 	On June the 4th, 1983, a Saturday, did you and your 

8 	wife and some friends of yours go to the races. 

9 	 A. 	Uh—huh. 

10 	 0. 	You have to say yes or no because he's taking it 

11 	all down. 

12 	 A. 	Yes.  

13 	 Q. 	And where did you go to the races? 

14 	 A. 	Los Alamitos. 

15 	 Q. 	Is that down near Long Beach. 

16 	 A. 	Right. 

17 	 Q. 	Are the races in Los Alamitos day races or night 

18 races? 

19 	 A. 	Night races. 

20 	 Q. 	After the races did you go back to the Chino Bills 

21 area? 

22 	 A. 	Yes. 

23 	 O. 	Were you basically familiar with that area? 

24 	 A. 	No. 

25 	 0. 	Why did you go back there? 

26 	 A. 	One of the trainers that was -- that had a horse 

27 	running that night lived there, and so we took him home. 

28 	 Q. 	Bow many people were in your car as you drove back 
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1 	there? 

	

2 	 A. 	About five. 

	

3 	 Q. 	Do you remember who they were? 

	

4 	 A. 	Yes. 

	

5 	 Q. 	Who. 

	

6 	 A. 	Myself, my wife, Jamie Osier, James Menyard and 

	

7 	David Key. 

	

8 	 Q. 	Do you recall whether -- well, when you were going 

	

9 	to Chino Sills, did the person going with you give you 

	

10 	directions? 

	

11 	 A. 	No, I followed him. A friend was riding with him, 

	

12 	so we followed him to his house, and then the friend that rode 

	

13 	with him got in our car and -- no, I'm sorry. 

	

14 	 The trainer was riding with our friends in her 

	

15 	truck. We followed them to his house, he got out, and then we 

	

16 	left. 

	

17 	 Q. 	Okay. Do you'know what the main road was that his 

	

18 	house vas on? 

	

19 	 A. 	No. 

	

20 	 Q. 	Are you familiar with the road called Carbon 

21 	Canyon? 

	

22 	 A. 	Yes. 

23 	 Q. 	Were you on that road that night? 

24 	 A. 	Yes. 

25 	 Q. 	How far from Carbon Canyon was the.-- was the house 

26 	of the trainer? 

27 	 A. 	Maybe three quarters of a mile to maybe a mile- 

28 	north of Carbon Canyon. 
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1 	 Q. 	Okay. Do you know the name of the -- you don't 

2 	know the name of the side street that it was on? 

3 	 A. 	No. 

4 	 Q. 	At the intersection of that side street and Carbon 

5 	Canyon, do you remember whether there was any buildings there or 

6 not? 

7 	 A. 	No, I don't believe there were any buildings. 

8 	 Q. 	Was there a car that you passed on Carbon Canyon 

9 	that particular night? 

10 	 A. 	Yes.  

11 	 Q. 	If you are going on Carbon Canyon on a flat area 

12 	and then you start going back into the canyon, was the trainer's 

13 	house back into the canyon from the bar or back out towards the 

14 	flat area? 

15 	 A. 	We went up Carbon Canyon past the bar to a street 

16 	and turned right. 

17 	 Q. 	So, that would have been winding into the canyon a 

18 bit? 

19 	 A. 	No, it was just before you start winding into the 

20 	canyon, I think. 

21 	 Q. 	Coming out after you had gone into the trainer's 

22 	house, did you notice any vehicles driving unusually? 

23 	 A. 	When I was leaving or 

24 	 O. 	Leaving. 

25 	 A. 	Yes.  

26 	 0. 	As I was leaving his driveway onto the road I had 

27 	to stop and wait for a car coming down the road. 

28 	 Q. 	How was that car driving? 
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1 A. It was coming down the road. 

2 0. Was it going fast? 

3 A. Um, that time of night I don't know if it'd be 

4 considered fast. 	There wasn't anyone else on the road. 	It was 

5 a little quicker, and -- I was going to go ahead and go on out 

6 into the street, but he was coming a little quicker than I had 

7 thought so I stopped. 

8 Q. When the vehicle passed you did you pay much 

9 attention to it at that point in time? 

10 A. Not a whole lot. 

11 Q. Do you know what make of vehicle it was? 

12 Did you ever get close enough so you could read 

13 what make of vehicle it was? 

14 A. No. 

15 Q. Was it a sports car, sedan, station wagon? 

16 A. Station wagon. 

17 Q. Do you know what color it was? 

18 A. No. 

19 Q. Was it two-tone or just one tone? 

20 A. A light color. 

21 O. Do you know if it had wood panelling on it or not? 

22 A. Not for sure. 

23 Q. Did it have a trailer hitch? 

24 A. Yes, 
S 

25 Q. Of what type? 

26 A. The insert type. 

27 Q. Did it have any wires hanging from it. 

28 A. I had seen some wires out of the taillights where 
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1 	you connect a trailer to. 

	

2 	 0. 	Now, could you, from the distance that you were at. 

	

3 	could you tell for sure that those were wires or could they just 

	

4 	be something hanging back out of the tailgate? 

	

5 	 A. 	I believe they were wires. 

	

6 	 0. 	Did the car have a luggage rack on top? 

	

7 	 A. 	I believe so. 

	

8 	 Q. 	Showing you Exhibit 181, a photograph of a station 

9 wagon. 

	

10 	 With the exception of there not being any wires 

	

11 	hanging out of the back of that particular -- of those 

	

12 	particular lights, is there anything that you could say which is 

	

13 	different from the vehicle that you saw? 

	

14 	 A. 	It doesn't have the wires and the taillights. 

	

15 	 0. 	Anything else? 

	

16 	 A. 	No. 

	

17 	 Q. 	Did you follow the vehicle for any distance? 

	

18 	 A. 	As we came out of the driveway, and I pulled out 

	

19 	behind him, we went to the intersection of Carbon Canyon and the 

	

20 	street I was on and then we both turned left. 

	

21 	 Q. 	Okay. And which -- do you know the name of the 

	

22 	street that you turned left on? 

	

23 	 A. 	Carbon Canyon. 

24 	 0. 	Okay. And which way did you go then on Carbon 

25 	Canyon? Back into the canyon out toward Chino again? 

26 	 A. 	No. South or east. 

27 	 Q. 	Did you see how far the vehicle went on Carbon• 

28 	Canyon going east? 
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1 	 A. 	No. 

2 	 Q. 	Did it go faster than you were going? 

3 	 A. 	Yes. 

4 	 Q. 	When you first -- you said that -- you used the 

5 	word "hew in describing the driver. 

6 	 When you first observed the driver of the vehicle, 

7 	what did -- what did he look like? 

8 	 A. 	I couldn't tell, other than it vas a male. 

9 	 Q. 	Okay. Was he a white male or a black male? 

10 	 A. 	I couldn't tell you for sure. 

11 	 Q. 	Well, when you -- do you remember what kind of 

12 	shirt he had on? 

13 	 A. 	It was a plaid. 

14 	 Q. 	Do you remember the colors of the plaid? 

15 	 A. 	No. 

16 	 Q. 	Did you -- shortly after the time in question, did 

17 	you have occasion to talk with your wife, to a Lieutenant 

18 	Knadler from the San Bernardino Sheriff's Department? 

19 	 A. 	We spoke to someone, I am not sure of his name. Be 

20 	came to the house. 

21 	 Q. 	At that point in time was your memory considerably 

22 	more clearly than it is now? 

23 	 A. 	I'm not sure if it was anymore so than now or not. 

24 	 Q. 	Did you describe to Lieutenant Knadler, a young 

25 	male, White, under 30? 

26 	 A. 	I believe so. 

27 	 Q. 	Is that what the person looked like to you? 

28 	 A. 	As far as I could tell•. 
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1 
	

A. 	I don't think so. 

2 
	

0. 	Do you wear glasses? 

3 
	

A. 	No. 

4 
	

Q. 	How fast was the car going when you first saw it? 

5 
	

A. 	I couldn't tell you. I was stopped at the end of 

6 	the driveway, he was coming down the road maybe 40, 45 miles an 

7 	hour. 

8 	 Q. . Well, do you remember going to the substation in 

9 	Morongo basin back in June, about the 10th of June talking to a 

10 	lieutenant, Sheriff's lieutenant? 

11 	 A. 	No. I went to the Sheriff's station. 

12 	 O. 	Do you remember talking on a Thursday -- I'm sorry, 

13 	at your residence in June to a lieutenant from the Sheriff's 

14 	office? 

15 	 A. 	I am not sure of the date when he did come to the 

16 	house. 

17 	 Q. 	And did you tell the Sheriff's lieutenant that what 

18 	attracted your attention to the car was that it was moving at a 

19 	fairly high rate of speed? 

20 	 A. 	When I was coming out of the driveway I was going 

21 	ahead and going on out onto the street, and my wife, or someone 

22 	else in the car said, you know, stop, evidently thinking I 

23 	couldn't see the car coming. So, I stopped, 

24 	 O. 	Did you ever tell the lieutenant that the car was 

25 	going at a fairly high rate of speed? 

26 	 A. 	I could have. 

27 	 Q. 	Is it fair to say that the only lights that 

28 	illuminated the car were the lights from your headlight? 
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1 	called as a witness on behalf of the Defendant, having been duly 

2 	sworn, testified as follows: 

3 	 THE CLERK: Thank you. Would you have a seat on the 

4 	witness stand. Would you state your full name far the record, 

5 please. 

6 	 THE WITNESS: Paula Louise Leonnard. 

7 

8 	 DIRECT EXAMINATION 

9 	HY MR. NEGUS: 

10 O. Mrs. Leonard, you're married to Douglas Leonard who 

11 just got through testifying? 

12 A. Uh-huh. 

13 Q. You have to say yes or no so she can take it down. 

14 A. Yes. 

15 Q. And in June of 1983 you and your husband went to 

16 the races, right? 

17 A. Uh-huh. 

18 Q. On the way back from the races did you drop off a 

19 person in Chino Hills? 

20 A. Yes. 

21' O. As you were leaving that person's house, did you 

22 observe a vehicle going at a fast rate down the road? 

23 A. Yes. 

24 Q. Can you describe that vehicle? 

25 A. Well, from what I was -- what I could remember 

26 we -- we used to have a 1972 station wagon, a Chevrolet, and 

27 that's what it reminded me of. 

28 Q. Was it the same thing as your station wagon? 

6600 
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1 	 A. 	It was tan, and it had like the wood grain, and 

2 	that's what I remember about it. 

3 	 Q. 	What do you mean by the *wood grain*? 

4 	 A. 	You mean, the wood grain? 

5 	 Q. 	Oh, it had -- Look at the photograph in front of 

'6 	you. That's Exhibit No. 181. Is that what -- was that the type 

7 	of pannelling that you're referring to? 

8 	 A. 	Sort of. 

9 	 Q. 	Okay. The part of the car that was not panelled, 

10 	did it appear to be -- to be what color, do you recall? 

11 	 A. 	It was like tan, a light color. 

12 	 Q. 	Could you tell for sure in the light whether it was 

13 	tan or white or cream or -- 

14 	 A. 	Like a cream, yeah. 

15 	 Q. 	In the -- in the -- Did the car have a luggage rack 

16 	on top of it? 

17 	 A. 	I think so. I'm not sure. 

18 	 Q. 	Do you recall whether or not you could see anybody 

19 	inside the car? 

20 	 A. 	Prom what I remember, it's been so long, but 

21 	remember thinking that I seen three or four people in the car; 

22 	but I can't remember if I actually seen the people or if there 

23 	was just stuff, you know, stacked in the car or something; but 

24 	remember seeing three or four people. That's what it looked 

25 	like in'the car. 

26 	 Q. 	Okay. When you -- when you first saw it you 

27 	thought there were three or four people in there? 

28 	 A. 	Yeah, uh-huh. 
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1 	 Q. 	The idea that maybe there was something stacked in 

2 	the car -- Well, did you talk to a Lieutenant Enadler at the 

3 	same time as your husband did? 

4 	 A. 	Yeah, uh-huh. That was the first one? 

5 	 Q. 	Right. 

6 	 A. 	Okay. 

7 	 Q. 	Two people have talked to you; is that right? 

8 	 A. 	Yeah. 

9 	 Q. 	One was a sheriff's detective and the other was a 

10 	private investigator? 

11 	 A. 	Right. 

12 	 Q. 	The first one that talked to you, he talked to you 

13 	just a few days after you made the observations; is that 

14 	correct? 

15 	 A. 	Yeah, uh-huh. 

16 	 Q. 	And up till the time -- Well, did that -- did that 

17 	lieutenant, the man who talked to you a few days after you made 

18 	the observations, did he ask you the question as to whether or 

19 	not it could be packages? 

20 	 A. 	I think it was him. I -- if I remember correctly 

21 	believe that's when I said, you know, I thought it could be 

22 	packages or something. 

23 	 Q. 	Okay. So what had happened was that you originally 

24 	thought it was three or four people, but then he suggested to 

25 	you maybe it was packages and you said it could have been? 

26 	 MR. ROCHIS: Objection. That's leading and suggestive. 

27 	 THE COURT: Sustained. Don't answer. 

28 	 THE WITNESS: Okay. 

6602 
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BY MR. NEGUSs 

2 	 Q. 	Did -- did you have any idea that it could have 

3 	been packages before the man asked the question? 

4 	 A. 	No. 

5 	 Q. 	You are -- as far as your best recollection at the 

6 	present time was it packages or people? 

7 	 A. 	I can't answer. I -- I don't know. 

8 	 Q. 	How were -- how were the shapes spaced, was there 

9 	like two in the front two in the back, or -- 

10 	 A. 	That's what it -- that's what it appeared to be. 

11 	 Q. 	Did the -- did the -- Well, you saw -- What did you 

12 	see? Could you actually see the object itself or just a 

13 	silhouette. 

14 	 A. 	Like a silhouette. That's what gave me the 

IS 	impression, well, maybe it was packages or just something 

16 	stacked in the car. 

17 	 Q. 	So there would have been three separate stacks in 

18 	addition to the driver? 

19 	 A. 	Yeah. 

20 	 0. 	And did all of the -- did all of the silhouettes 

21 	that you saw have the general shape of a head? 

22 	 A. 	Yeah. 

23 	 Q. 	Have you ever seen any packages that have that 

24 	particular silhouette? 

25 	 A. 	No. 

26 	 0. 	Thank you. 

27 	 I have nothing further. 

28 
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1 

	

2 	 LINDA LEE EDWARDS, 

	

3 	called as a witness on behalf of the Defendant, having been duly 

	

4 	sworn, testified as follows: 

TEE CLERK: Thank you. Would you please be seated. 

Would you state your full name for the record. 

	

7 	THE WITNESS: Linda Lee Edwards. 

8 

	

9 	 DIRECT EXAMINATION 

	

10 	BY MR. NEWS: 

	

11 	0. 	Excuse me, Mrs. Edwards, for just a moment. 

	

12 	 Mrs. Edwards, where do you reside? 

	

13 	A. 	In Chino. 

	

14 	O. 	And directing your attention to Court's Exhibit No. 

	

IS 	3. Is the house I'm pointing to just down the hill from the 

	

16 	Ryen house, is that your residence? 

	

17 	A. 	Yes. 

	

18 	Q. 	And were you residing there in June of 1983 as 

19 well? 

	

20 	A. 	Yes. 

	

21 	O. 	Were you acquainted with the Ryen family? 

	

22 	A. 	Yes. 

23 	O. 	Were you acguainted with their station wagon that 

24 	is depicted in Exhibit 46? 

2S 	A, 	Yes. 

26 	0. 	In order to, in order to drive up to the Ryen 

27 	residence, is it necessary to go past your house? 

28 	A. 	Yes. 
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1 	Q. 	Does anybody go past your house up that road other 

	

2 	than people who are going up to the Ryen residence? 

	

3 	A. 	No. 

	

4 	Q. 	Did ybu learn about the murders of the Ryen family, 

	

5 	on June the 5th, Sunday, 1983? 

	

6 	A. 	Yes. 

	

7 	Q. 	The night before, had you noticed anything unusual 

	

8 	involving the Ryen station wagon? 

	

9 	A. 	No. 

	

10 	Q. 	The night before that had you? 

	

11 	A. 	Possibly. 

	

12 	0. 	What did you notice? 

	

13 	A. 	I am not sure what night it was, but their car'left 

	

14 	to go down the driveway out onto English Road late in the 

	

15 	evening. 

	

16 	Q. 	What -- how late would late be? 

	

17 	A. 	11:00 o'clock or midnight. 

	

18 	0. 	Could it have been as late as 12:30? 

	

19 	A. 	Possibly. 

	

20 	Q. 	And did -- what in particular attracted your 

	

21 	attention to it that particular evening? 

	

22 	A. 	Just that it was going down the driveway at that 

23 	time, which was not real normal. 

24 	Q. 	Did you -- did you notice what speed it was going? 

25 	A, 	It's kind of hard to tell. The road has speed 

26 	bumps in it, so nobody goes, too fast. 

27 	Q. 	Did it appear to be traveling at a faster rate of 

28 	speed than normal? 
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1 	 A, 	Somewhat. 

2 	Q. 	After it passed your residence, did it pick up 

3 	speed again? 

4 	A. 	I was not at my residence when I saw it. 

5 	0. 	Where were you? 

6 	 A. 	I was at a different residence. 

7 	Q. 	Where was that? 

8 	 A. 	At the Hughes house. 

9 	 Q. 	Which -- 

10 	A. 	Jim Hughes. 

11 	Q. 	There is two? 

12 	A. 	Jim Hughes. 

13 	Q. 	Okay. That would be on this diagram the house that 

14 	I'm pointing at? 

15 	A. 	No. 

16 	0. 	Off to the right? 

17 	 A. 	Uh-huh. 

18 	Q. 	When it went past you at that point in time, was it 

19 	going at a very high rate of speed? 

20 	 A. 	Probably a little faster than normal, but again 

21 	there's potholes and speed bumps, so you don't go too fast on 

22 	that road. 

23 	Q. 	On the Monday after the discovery of the Ryen 

24 	murders, did you talk to a sheriff's detective named Steve 

25 Moran? 

26 	A. 	I talked to several. I don't remember who I talked 

27 	to on what day. 

28 	 O. 	Do you remember a deputy -- a detective named Steve 
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1 	Horan? 

2 	A. 	Yes. 

3 	O. 	When you talked to Mr. Moran, did you tell him 

4 	about the -- about seeing the Ryen station wagon? 

5 	A. 	I believe I did. 

6 	Q. 	And did you tell him that you believed that it was 

7 	Saturday night, or possibly Saturday night that you'd seen the 

8 	vehicle going down? 

9 	A. 	I don't remember if I even mentioned a night other 

10 	than one night I had seen the car go down the road. 

11 	 We were up late waiting for a mare to foal, and I 

12 	don't remember what night it was and I don't remember if I told 

13 	anybody what night. 

14 	O. 	Okay; Was it the same night that the mare did in 

15 	fact, foal? 

16 	A. 	No. 

17 	Q. 	Did you indicate to Mr. Moran that it was after 

18 midnight? 

19 	A. 	I don't remember if I indicated a time except that 
• 

20 	it was late. 

21 	Q. 	And did you indicate to him that it was traveling 

22 	at a very high rate of steed? 

23 	 A. 	I'm sure I told him that it was going for a higher 

24 	rate of speed than is normal on that road. 

25 	O. 	You don't remember, though, saying, every high rate 

26 	of speeds? 

27 	- A. 	No. 

28 	Q. 	Do the -- did the Ryens have on their barn a light? 
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DECLARATION OF KAREE KELLISON  

1, Karee Kellison, declare as follows: 

1. Prior to June 4, 1983, I personally knew Eugene Leland Furrow, hereinafter 

Ireferred to as Lee, and Debbie Glasgow, hereinafter referred to as Debbie. My sister is Diana 

Roper, hereinafter referred to as Diana. 

2. I attended the US Festival with Lee, Diana and Debbie on June 4, 1983. Lee 

wore a T-shirt and blue denim pants. 

3. After the US Festival I drove home with Diana to her house in Mentone. I stayed 

at Diana's house that night. During the early morning hours of June 5, 1983, we were in the 

living room talking when we heard a car pull in the driveway. I would estimate the time was 

after 3:00 a.m. but before sunrise. I looked out the window in the French doors and I saw Lee 

and Debbie get out of a car. There was not sufficient light to identify who the other occupants 

in the car were. However, there was enough light to see that it was a station wagon, kind of 

brown in color. After Lee and Debbie got out of the car, the car departed. 

4. Lee and Debbie came in the house. Lee was wearing long. sleeve coveralls, 

which were splattered with blood. Lee walked to the back of the house and changed his 

clothes. When he came out of the bedroom he was no longer wearing the coveralls and 

apparently left them in the back of the house. Lee and Debbie left immediately on his 

motorcycle. Lee and Debbie were only in the house for a few minutes and were in a hurry. 

5. A week or so after the RyenlHughs murders I was interviewed by the police. I 

never told them the above information because I am terrified of Lee Furrow and Debbie 

Glasgow. I don't recall what 1 told the police but I know that I did not tell them what I saw for 



:fear of what Lee and Debbie would do tome. While I am still scared to death of Lee, I 

understand he is in Pennsylvania and Debbie is dead. 

I declare under the penalty of perjury under the laws of the United States and the State 

of California that the foregoing is true and correct. Executed on Novemb4r 15, 1998 at 

Mentone, California. 

aree Kellison 
Declarant 
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Petitioner Kevin Cooper. Good morning, your Honor. 

THE COURT: Good morning. 

MS. WILKENS: Good morning, your Honor. Holly 

Wilkens, deputy attorney general, for the Respondent, with 

Adrianne Denault, deputy attorney general, for the 

Respondent. 

THE COURT: I don't see Adrianne here yet. 

MS. WILKENS: She was just here, your Honor. 

THE COURT: She's coming. All right. Thank you. 

We can proceed with the witness. 

MR. HILE: Yes, your Honor. Petitioner calls 

SAN DIEGO, CALIFORNIA MONDAY, JUNE 28, 2004 10:00 A.M.  

--oOo-- 

(Call to order of the Court.) 

THE COURT: We're now ready for the Cooper matter. 

You want to call -- 

THE CLERK: Number 10 on the calendar, 04CV-0656, 

Cooper versus Coughnour, set for an evidentiary hearing 

regarding habeas corpus. 

THE COURT: Come forward. Good morning. You want 

to state your appearances for-the record? 

MR. HILE: Good morning, your Honor. Norman Hile 

of Orrick, Herrington and Sutcliffe for Petitioner Kevin 

Cooper. 

MR. ALEXANDER: David Alexander of MBV Law for 
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Christine Slonaker. 

THE CLERK: Please raise your right hand. 

CHRISTINE SLONAKER, PETITIONER'S WITNESS, SWORN 

THE WITNESS: Good morning. 

THE COURT: Good morning. 

THE CLERK: State your full name for the record, 

spelling your first and last name. 

THE WITNESS: Christine Slonaker, 

C-H-R-I--S-T-I-N-E, S-L-O-N-A-K-E-R. 

MR. HILE: Thank you, your Honor. 

DIRECT EXAMINATION 

BY MR. HILE: 

Q 	Ms. Slonaker, can you tell us where you currently live? 

A 	I live in Nevada City, California. 

Q 	And are you employed there? 

A 	Yes. I have my own business. 

Q And what is that business? 

A 	Victorian Renovations, Inc. 

Q How long have you lived in Nevada City, California? 

A 	One year. 

Q I want to now show you an exhibit which -- 

MR. MILE: Excuse me. I'll ask the clerk to mark 

this as Exhibit 20, your Honor. 

THE COURT: Is that her declaration? 

MR. HILE: Yes, your Honor. 

Echo Reporting, Inc. 



7 

Q And did you work as a nurse? 

A 	Many years. 

Q Okay. Can you describe, briefly, where you worked? 

A 	Well, I did a lot of private-duty nursing on the police 

chief of Fullerton, geriatrics, pediatrics in Anaheim 

Memorial Roos (phonetic), Dry (phonetic) Hospital, St. Jude 

Memorial, Three Rivers Hospital, working in medical records, 

and I worked in the lab there. 

Q Did you ever work in the emergency room anywhere? 

A 	Internship in the emergency room. 

Q You said that you had a license as a phlebotomist. Is 

that correct? 

A 	As a phlebotomist. 

Q What is that, briefly? 

A 	It's blood withdrawal. I have the degree to 

intravenously withdraw blood 

Q Did you ever work -- 

A 	-- and process it. 

Q Did you work in that profession? 

A 	Yes. 

Q I want to ask you now to focus your attention on the 

year 1983. I know it's 21 years ago. Where were you 

living? 

A 	Chino Hills. 

Q How long had you lived in Chino Hills? 
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MS. WILKENS: Objection, your Honor, narrative. 

THE COURT: Sustained. 

MR. HILE: I'll ask another question, your Honor. 

BY MR. HILE: 

Q 	I'll get to that in a second, Ms. Slonaker. Let me ask 

you first, do you remember -- let's start with the first 

person that you saw -- what he was wearing? 

A 	T-shirt and Levis. 

Q What color was the T-shirt? 

A 	Kind of a white or a dirty -- like a tan or white. 

Q Did you notice what kind of shoes he had on? 

A 	Tennis shoes. 

Q 	What was the -- can you describe what the other person 

that you saw was wearing? 

A 	He had coveralls on, you know, the kind that buckle 

here (witness indicating). 

Q And did you notice what kind of•shoes he was wearing? 

A 	Tennis shoes. The reason I noticed them was because 

they were just a mess, and it was all over them. 

Q Now, with respect to where they were standing at that 

time, where were they with respect to the bar? 

A 	The first time I saw them or after they came around? 

Q The first time you saw them. 

A 	They were standing right in front of us at the bar. 

Q Okay. 
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Q After they then came through and around the bar, what 

did they do or say to you? 

A 	Well, one of them came around and he kind of put his 

arm around the chair and myself, and put his arm around the 

other chair and this woman, and he was all over her, but, in 

the interim, because the chairs were close, he was getting 

all over me, and he had this all over him. So I backed -- 

Q Now, let me ask you about that. What did you see that 

he had on him? 

A 	He had blood all over him. 

Q 	Tell us where you saw the blood on him. 

A 	All over him. It was on his arms. It was all over his 

face. It was on his -- it was all over his shirt. It was 

on his feet and his shoes. It was everywhere. 

Q 	Did you say anything to him? 

A 	Yes. I said, "Do you realize that you are covered in 

blood? Get off of me." 

Q And when you said that, what happened next? 

A 	He started -- he was like, "Oh, wow, I am." You know, 

he was just kind of, again, really weird-acting, and he 

says, "Oh, wow, I am." And he started to move away, and 

they started proceeding down -- 

MS. WILKENS: Objection, narrative. 

THE COURT: Sustained. 

MR. RILE: Okay. 
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1 A 	I moved first to Grass Valley, and that would have been 

in 1999. 

Okay. Now, let me take you back, then, to February of 

this year, when you saw the report on the television. Were 

you with anybody at the time when you saw that report? 

A 	I was by myself, but my daughter was asleep upstairs. 

Q 	Okay. And what did you do when you saw that report? 

A 	I was kind of like, "Well, I wonder why they're putting 

that fellow to death when it's quite possible those other 

two did it?" You know, "I wonder what ever happened" is 

what I'm thinking. I was thinking, "Well, they must have 

found him guilty." 

Q 	Now, at that point, without saying what you talked 

about, did you talk to anyone about what you should do? 

A 	Well, I went upstairs, and I told my little girl -- I 

said, "You know, there's this guy they're going to put to 

death here. It's just kind of bizarre that -- you know, I 

wonder what happened to those people." 

I told her a little bit about what had happened, and 

she said, "Mom, don't you think you should do -- you should 

call someone?" And I said, "Well, honey, I don't know. I 

don't know that they did it, you know." She said, "Well, 

Mom, I think that you should probably call someone and at 

least tell them what you know." 

I said, "Well" -- then I talked to my older daughter 
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A 	Arnold Schwarzenegger's office. 

Q Okay. And just who did you talk to there? 

A 	His secretary. 

Q And what did you tell her? 

A 	I told her that I would like to speak with Arnold 

Schwarzenegger about this, that there quite possible (sic) 

that, if the one man did it, maybe there were others that 

also did it with him, or by themselves. 

Q And what were you told by the governor's office? 

A 	That he would call me or contact me. 

THE COURT: Could you just answer the question. 

Did you contact 

BY MR. HILE: 

Q Yes. Who did you contact, Ms. Slonaker? 

And they said, "Mom, you should probably do the right thing 

and call. At least tell them what you folks -- what you saw 

that night." 

Q And what are you referring to when you're talking about 

"what you saw that night"? 

A 	The guys all covered in blood. 

Q Now, did you then contact someone? 

A 	Well, I know that they had mentioned on the television 

that Arnold. Schwarzenegger, our new governor, was going to 

be 

and my son, and I said, "What do you guys think, you know?" 
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Q Did you receive a call back? 

A 	Not one. 

Q What did you do next with respect to trying to alert 

someone? 

A 	Well, days went by, a couple days went by, because I 

wasn't feeling well, and then I thought, "Well, they're 

still going to execute him." You know, I got on the 

Internet. 

Q Okay. Now, I'd like you to look at Exhibit 20, if you 

would, and look at the last page of it. Can you describe 

for the Court what that page is? 

A 	It's what came up under Kevin Cooper's name on my 

search engine. 

Q And is that handwriting that is on that page -- is that 

your handwriting? 

A 	Yes. 

Q And what were you writing down? 

A 	Well, I was writing down different things of, like, for 

instance, this Lanny Davis was who I figured I should 

probably contact to say something about this, and then they 

gave me the -- I couldn't find this name. So I finally 

ended up going -- and I called this number, and they didn't 

have it, and so, finally, I went on to -- I finally found 

David Alexander's name on the -- 

Q State Bar? 
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A 	That's it, the Bar Association. 

Q Okay. And did you get his phone number that way? 

A 	Yes. 

Q 	Okay. Did you call Mr. Alexander? 

A 	Yes, I did. 

Q 	When did you call him? 

A 	It was probably two or three days later, after hearing 

about it. 

Q 	Okay. With reference to the date of your declaration, 

when was it? 

A 	Probably around the 3rd, 4th, 3rd or 4th. 

Q Now, had anybody from the defense side of the case 

contacted you before you called Mr. Alexander? 

A 	No. 

Q Had you discussed calling Mr. Alexander with Mary 

Wolfe? 

A 	No. I hadn't seen Mary in many, many years. 

Q 	Let me ask you about that, then. When did you last see 

Mary Mellon Wolfe? 

A 	Gosh. It must have been 15 years or more. 

• When was the last time you had contact with her? 

A 	About that long. 

• Okay. Did you see her this morning? 

A 	Yes. It was good to see her. 

Q 	Let me ask, when you talked to Mr. Alexander, did you 
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then talk to Mary Wolfe about what you had seen? 

A 	No. I didn't have a number or an address for her. 

Q 	Did you tell Mr. Alexander that you'd been in the bar 

that night with Mary Wolfe? 

A 	Yes. 

Q 	Let me ask you, just briefly, to tell the Court why you 

decided to contact the governor and then Mr. Alexander about 

this. 

A 	Well, my children thought that I should probably say 

something, because they felt that, if I didn't, and this man 

went to death, that I would always wonder, because, if he 

did it, well, he definitely, you know, needs to be held 

accountable, and if he didn't, and they found later on that 

he hadn't, how would I have felt? Would I have lived with 

this well? Probably not. 

MR. HILE: Your Honor, I offer into evidence 

Exhibit 20. 

THE COURT: 20 is received. 

MR. HILE: Thank you, your Honor. 

THE COURT: Now, 20, I guess we're -- it's already 

a part of the record, so it's received. 

MS. WILKENS: It's fine, your Honor. 

MR. HILE: Thank you, your Honor. 

THE COURT: Thank you. 

MR. HILE: I have no more questions at this time. 
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THE COURT: Good mornin 

MS. WILKENS: Good morn 

Wilkens, deputy attorney general, 

Adrianne Denault, deputy attorney 

Respondent. 

THE COURT: I don't see Adrienne here yet. 

MS. WILKENS: She was just here, your Honor. 

THE COURT: She's coming. All right. Thank you. 

We can proceed with the witness. 

MR. HILE: Yes, your Honor. Petitioner calls 

to state your appearances for the record? 

MR. HILE: Good morning, your Honor. Norman Hile 

of Orrick, Herrington and Sutcliffe for Petitioner Kevin 

Cooper. 

Petitioner Kevin Cooper. Good morning, your Honor. 

Cooper versus Coughnour, set for an 

regarding habeas corpus. 

THE COURT: Come forward. 

SAN DIEGO, CALIFORNIA MONDAY, JUNE 28, 2004 10:00 A.M.  

--oOo-- 

(Call to order of the Court.) 

THE COURT: We're now ready for the Cooper matter. 

You want to call 

THE CLERK: Number 10 on the calendar, 04CV-0656, 

MR. ALEXANDER: David Alexander of MBV Law for 

g. 

ing, your Honor. Holly 

for the Respondent, with 

general, for the 

evidentiary hearing 

Good morning. You want 
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1 A 	Probably not too long after. 

	

2 Q 	Okay. Well, when you say "not too long," a few 

3 minutes? 

	

4 A 	Twenty minutes to a half-hour, maybe. 

	

5 Q 	That much longer. Okay. 

	

6 A 	Around that. 

	

7 Q 	Okay. Ms. Wolfe, how were you first contacted in 

8 connection with providing your declaration in this matter? 

	

9 A 	I had Morgan County sheriff come to my house and leave 

10 a message to contact -- I can't think of her name right 

11 now -- to contact somebody on it. 

	

12 Q 	And do you have a phone at your home? 

	

13 A 	Not at that time, no, but I do now. 

	

14 Q 	You do now? 

	

15 A 	Yes. 

	

16 Q 	All right. 

	

17 A 	Yes. 

18 Q 	And do you recall approximately when you were contacted 

19 by the Morgan County Sheriff's Department to make a call? 

	

20 A 	You mean the date? 

21 Q 	Yes, the day. 

22 A 	February, somewhere in February. 

23 Q 	Okay. Do you remember more precisely the date? 

24 A 	About the middle of February. 

25 Q 	And were you at that time -- do you remember if it was 
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on a Saturday or a Sunday? 

A 	It was a weekday. I know it was a weekday, probably a 

Tuesday or a Wednesday. 

Q Did you return the call? 

A 	Yes. 

Q All right. And you spoke with someone? 

A 	Right, yes. 

Q Was it a man or a woman, if you recall? 

A 	It was a woman. 

Q All right. And did the woman then proceed to ask you 

some questions? 

A 	She asked me if I would do a statement over the phone. 

Q All right. And what did she ask you to do a statement 

over the phone about? 

A 	What I best remembered the night that we were at the 

Canyon Corral. 

Q Did she first ask you whether you remembered being at 

the Canyon Corral Bar that night? 

A 	Yes. 

Q All right. And then did you, from memory, relate to 

her the matters that you set forth in your declaration? 

A 	Yes. 

Q All right. And is this the first -- was that the first 

time that you had thought about the evening at the Canyon 

Corral Bar on June 4th, 1983, in close to 20 years? 
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THE COURT: Okay. We'll take a recess now. We'll 

be in recess until 2:00 o'clock. 

MR. ALEXANDER: Thank you very much, your Honor. 

Thank you, Ms. Wolfe. 

THE COURT: Thank you. 

(Proceedings recessed for lunch at 12:00 p.m.) 

A 	Well, I did see a 48 Hours Investigates about six .  

months prior, and that was the last time I actually thought 

about it. 

Q Okay. And was that in approximately September of last 

year, 2003, the 48 Hours? 

A 	Probably even sooner. 

Q Sooner, a little more closer in time? 

A 	Yes. 

Q Okay. And do you recall whether there was anything 

about the Canyon Corral Bar on that program? 

A 	Nothing at all. 

Q All right. Now, when you gave a statement to the woman 

on the phone, did you have any notes or anything in front of 

you? 

A No. 

schedule. 

MR. ALEXANDER: Your Honor, I want to -- 

THE COURT: You want a break right now? 

MR. ALEXANDER: Well, I want to abide by your 
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MS. WILKENS: Objection, speculation. 

MR. ALEXANDER: Now -- 

THE COURT: Overruled. 

BY MR. ALEXANDER: 

Q 	At any time, did any or all of the three men approach 

you, Chris, and Diane? 

A 	Yes. 

Q On how many occasions did they do that, if you recall? 

A 	I would say two, and one of the -- there was two of 

them that first approached us, and then, after we talked to 

them, then the one left, and then the other guy kept 

coming -- the one guy came back a couple times. 

Q Came up to -- 

A 	Came up to where we were at a couple times. 

Q All right. Were all three of the men loud -- well, 

were any of the men loud and boisterous? 

A 	Two of them were -- well, the one was really loud, kind 

of rude and obnoxious, and one of them was really quiet, and 

then the other one, he was, you know, talkative, but he 

wasn't quite as bad as the first one that was talking to us. 

Q And how close did they get to the three of you? 

A 	Well, they were propped right -- I mean, right there at 

the booth we were sitting at, because the one guy made a 

rude comment about my friend Diane. 

Q 	He made a rude comment? 
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Q All right. And I guess, in today's vernacular, were 

they hitting on the three of you? 

A 	Yes, that's -- yes. 

Q And who in particular? 

A 	The tallest one. 

Q 	Of the men? 

A 	Of the men, yes. 

Q And which of the three of you were they hitting on? 

A 	He was basically just trying to flirt with all of us. 

Q As best you can recall, Ms. Wolfe, can you describe 

what -- describe the men, their size, and, if you recall, 

what clothing they were wearing? 

A 	I remember the tallest one, the one that was being the 

most obnoxious, he had like a light tan or white, off-white, 

shirt on, with jeans, and the other two had on -- one of 

them had like tan coveralls, like, that zipped up, but he 

had them kind of like zipped down and thrown over, you know, 

Q 

it? 

A 	Correct, yes. 

A 	Yes. 

Q Do you recall words to the effect of what he said? 

A 	He made some kind of comment because she's very well 

endowed, and, you know, he was just being rude and 

obnoxious. 

Was their language, again, slurring, as you described 
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like all down his waist. 

Q 	So the top part was thrown down, hanging down below his 

waist? 

A 	Yes, just like folded over, you know, unzipped and 

taken off the arms, and then folded over. 

Q 	Okay. And let's go to the third person for a moment. 

A 	He in specific was more quiet. I'm really, you know, 

not exactly positive, but I believe he had coveralls, too. 

But I'm really not sure, because he was pretty quiet and • 

standoffish. 

Q Very well. Now, was there anything about their hair or 

the like that you noticed? 

A 	They had short hair. One of them. had a little bit 

longer hair, but two of them had really short hair. 

Q Do you know if any one of them had any writing on the 

shirt that he was wearing? 

A 	I don't recall. 

Q You don't recall. All right. Well, I've got to ask 

you, did you happen to see what kind of shoes or boots or 

whatever they were wearing? 

A 	Yes, definitely tennis shoes, because back then I 

was -- I wouldn't look at you twice if you didn't wear 

cowboy boots. 

Q You're a big cowboy boot fan? 

A 	You bet. 
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Q Is that still the case now, when you're in Missouri? 

A 	No. I think I'm a little more -- not as picky, I 

guess. 

Q 	Now, when the men were standing next to the three of 

you, did you notice anything unusual about them? 

A 	well, I noticed that one of them had -- the tall one 

with the tan shirt, he had bloodstains on his shirt, on his 

T-shirt. 

Q I see. And did he have blood -- did you say "spaced," 

or what did you say? 

A 	You know, like spots, you know. 

Q 	Spotted on his T-shirt? 

A 	Yes, spots on his T-shirt. 

Q 	Okay. And could you tell if he had blood on any other 

part of his clothing? 

A 	I believe he had a little bit here, like a little bit 

on his face right here (witness indicating). 

Q 	Did any of you say anything to that gentleman? 

A 	Yes, Chris. She asked him what had happened to him, 

and he told us that he had just gotten in a barroom brawl 

somewhere else and he had gotten a bloody nose. 

• I see. 

A 	But yet there was no blood -- when he said that, I even 

looked up, and there was no blood crusted around his, you 

know, nose or anything. 
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A - Right, correct. 

Q Where was the blood near his nose? 

A 	Just like off to the side, on his mouth here (witness 

indicating). 

Q Off the side towards the mouth? 

A Right. 

Q All right. Did you notice any blood on clothing other 

than on the shirt? 

A 	No. I don't remember that, but I do remember the 

shirt. 

Q All right. Now, do you recall anybody, any of the 

three of you, remarking about the blood that was on him? 

A 	Yes. That's when he told us that he was in a barroom 

brawl. 

Q What did one of the -- well, which one of the three of 

you made the remark? 

A 	1 believe it was Chris. 

Q 	And do you recall -- or, the best of your recollection, 

the words, or words to the effect of what she said? 

A 	"What the heck happened to you?" 

Q 	Did she mention the word "blood" or point out "You've 

got blood on you," or something like that? 

A 	I think she asked him what he had all over him. 

Q Okay. Now, Ms. Wolfe, did you yourself see any 

Q 	Not crusted around the nostrils? 
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and if we knew what was going on. 

Q And do you recall what time of day that was? 

A 	It was sometime in the afternoon. 

Q All right. Now, the evening after you left the bar, 

did you and Diane and Chris then go home? 

A' 	Yes. 

Q All right. Was there anything unusual when you got 

towards Chris' house and the farmhouse -- 

A 	Well, I -- 

Q -- the farmhouse where you were staying? 

A 	Well, I went home to Chris' house, and, like, Diane was 

next door, so she went home. And we noticed the dogs were 

out, and we walked around the property and noticed that all 

our gates were open. The gates were open. 

Q And where did you sleep that night? 

A 	I spent the night with Chris, because she was kind of 

scared, and because it just was not normal to have all the 

gates open like that, and the dogs running loose. 

Q Ms. Wolfe, I'm almost -- you'll be glad to know 

almost done. I think you referred to this earlier. You 

were interviewed by some law enforcement person sometime 

this year, correct? 

A 	Correct. 

Q All right. And can you tell me how that occurred? 

A 	He called me. He contacted me, and just -- well, 

Echo Reporting, Inc. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

.11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

128 

first, I believe'he even had the police come over, because I 

still did not have a phone, and then I contacted him. 

Q All right. And did you two meet, you and the police 

officer? 

A 	Yes, yes. 

Q Was it a police officer or a detective? 

A 	It was a detective. 

Q A detective? 

A 	A detective. 

Q And did he tell you his name? 

A 	It started with G. That's all 	I think -- I don't 

remember. 

Q Does Cavanaugh ring a bell? 

A 	Yes. Yes, it does. 

Q Is that the name, or something similar to that? 

A 	Something similar to that, yes. 

Q 	All right. And how long did he interview you? 

A 	It lasted probably about an hour and a half, two hours 

I was there. 

Q And -- 

A 	We met at the Morgan County Sheriff's Office. 

Q And he tape-recorded that interview? 

A 	Yes, he did. 

Q Was the tape recorder on the whole time of the 

interview, or did he put it on part of the way through the 
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A 	Pretty much the whole way, because we didn't -- after 

it ran -- you know, after he shut it off, we didn't really 

talk much about the case after that. 

Q Okay. During the course of that interview, did this 

Detective Cavanaugh or whatever his name was tell you that 

what you had told him was vastly different than what Chris 

Sloneker had said? 

A 	Yes, he did. 

Q And what did you say in response to him? 

A 	I told him that that's what I've already -- you know, 

what I had just told him is what I remember to the best of 

my knowledge, and, you know, that's what I remember. 

Q All right. And did you have -- during this hour-and-a-

half, two-hour period of time, did you have any sense of --

have any feeling or reaction to his questioning of you? 

A 	I felt a few times he tried to trick me into -- like, 

he would say something, "Well, that's not what your friend 

said," you know, to see if I can -- kind of trying to get me 

to change what I was telling him. Yes, I felt that a few 

times. 

Q And did you stick by what you recalled? 

A 	Yes, yes. 

MR. ALEXANDER: All right. I believe that's all 

the questions I have, your Honor. 
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BY MS. WILKENS: 

	

Q 	Now, Ms. Wolfe, I believe you indicated that you signed 

your declaration on the date that's indicated on the 

signature page. Is that correct? 

	

A 	That's correct. 

	

Q 	And did you write that declaration? 

	

A 	No. 

Q Okay. Do you know who wrote it for you? 

	

A 	I believe her name was Sandra Cook. 

• Does Sandra Koch sound familiar? 

	

A 	Koch. Koch, yes. That's it. 

• Okay. And you spoke to Ms. Koch over the telephone. 

Is that correct? 

	

A 	Yes. 

• Okay. And you indicated that you didn't have a phone 

at that time, so the sheriff came out to the house? 

	

A 	Right. 

Q Do you remember what time of night the sheriff came 

out? 

	

A 	It was about 10:30 in the evening. 

THE COURT: Thank you. 

MR. ALEXANDER: Thank you. 

Thank you very much, Ms. Wolfe. 

MS. WILKENS: Thank you, your Honor. 

CROSS EXAMINATION 
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Q Okay. Is that rather unusual, to have someone come out 

to the house that time of night? 

A 	Well, there's a time -- you know, there's a two-hour 

time difference. So they would -- California time, they 

would have been there at 8:30. 

Q Well, but, as far as your being in your home, ma'am, 

was it 10:30 at night? 

A 	Yes. 

Q 	Okay. Do you normally get visitors at 10:30 at night? 

A 	Not the sheriff, no. 

Q Okay. So that stuck out in your mind? 

A 	Yes. 

Q 	Okay. And what did the sheriff tell you when he came 

out to the house? 

A 	That Sandra Koch needed to contact me. It had 

something to do with the Kevin. CoOper case. 

Q And did the sheriff explain to you who Sandra Koch was? 

A No. 

Q All right. 

A 	Not that I remember, no. 

Q When the sheriff referenced the Kevin Cooper case, did 

you know what the sheriff was talking about? 

A 	I'm sorry? 

Q When the sheriff told you that some lady needed to talk 

to you about the Kevin Cooper case, did you know what the 
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A 	Yes, yes. 

Q Okay. And did you know because you recalled the events 

shortly after the murder? 

A 	I really had no idea what was going on. It was just 

out of the blue. 

Q But you knew who Kevin Cooper was? 

A 	Yes. I mean, I didn't know him, but yes, I was aware 

of it. 

Q 	And were you aware that Kevin Cooper had been convicted 

of the murders? 

A 	Yes, I was aware of that. 

Q All right. And sentenced to death? 

A 	Yes. 

Q 	Okay. Did you know that his execution was scheduled? 

A 	No. The sheriff told me that, that night. 

Q Okay. And when the Kevin Cooper case was mentioned, 

did you have any idea as to why anyone would want to talk to 

you? 

A 	Well, I didn't, until he said it also had something to 

do with Chris Sloneker, and then I knew that -- because --

yes, then I knew. 

Q Okay. And you went with the sheriff, and you spoke to 

Ms. Koch by telephone? 

A 	No. I just went over to my neighbor's house and used 

Kevin Cooper case was? 
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the phone. 

Q Okay. And did you call Ms. Koch right away? 

A 	Yes, I did. 

Q All right. And how long did you speak to her? 

A 	Roughly maybe an hour. 

Q And how did you receive the declaration? 

A 	She asked if I would give her a statement over the 

phone, and I was giving her the statement. She was typing 

it up. 

Q 	All right. She was typing as you spoke? 

A 	Right, yes. You could hear the keyboard in the 

background. 

Q All right. And you could hear the keyboard the whole 

time you were talking? 

A 	Yes. 

Q Okay. And when were you presented with the 

declaration? 

A 	Early the next morning, about 6:30 in the morning, my 

time. 

Q Okay. 

A 	Yes. 

Q And so you got off the phone with Ms. Koch about 11:30 

in the evening, your time? 

A 	Right, yes. 

Q Okay. And then somebody was out at the house at 6:30 
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• 

signed it? 

A 	Yes, I did. 

Q Okay. Now, did you write anything in handwriting on 

your declaration? 

A 	Yes. I corrected some things. I don't recall. 

Q Do you have your declaration in front of you? 

A 	No. Is that here? 

MS. WILKENS: Counsel, I believe -- has that been 

marked? You didn't show her her declaration? No. Okay. 

MR. ALEXANDER: It's part of the record, but I 

didn't show it to her. 

THE COURT: Pardon me? 

MR. ALEXANDER: I said it was part of the record, 

but I did not show it to her just now. 

Q Okay. And did you read the declaration before you 

the next morning? 

A 	6:30, 7:00 o'clock, yes. 

Q 	Okay. And what time do you normally get up? 

A 	Well, I was sleeping when he did come over, but I 

usually get up around 7:00, 7:30. 

Q All right. And who came out to your house? 

A 	I'm not sure of his name, but it was somebody that she 

had known from Jeff City, Jefferson City, that drove down 

and gave it to me. 

Do you need copies, Counsel? I have copies. 
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MS. WILKENS: No, it's fine. Thank you. 

BY MS. WILKENS: 

Q 	Now, Ms. Wolfe, a copy of your declaration has been 

marked as Respondent's Exhibit ZZZ, and if you could turn to 

the second page, and I note, at paragraph seven, there's 

handwriting, and it reads: 

"I first heard from the lawyers in this 

case Sunday night, February 8, 2004, at 

10:30 p.m. Central Standard Time." 

Did you write that, ma'am? 

(Witness proffered document.) 

A 	Yes, I did. 

Q And were you asked to write that? 

A 	Well, he wanted me to look it over, and then he said 

that they didn't put that in, they didn't add that in. So I 

went ahead and put it in, and then initialed it. 

Q Okay. And it was executed on February 9th, 2004. So 

that would be the following morning that you signed it? 

A Correct. 

Q And I don't note any other corrections. Is that 

accurate? 

A 	Yes. That was the only one that I wrote, yes. Yes. 

Q Okay. Now, when you spoke to Ms. Koch, did they tell 

you what they wanted to discuss with you? 

A 	Yes. She just wanted, you know, what I remember, you 
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know, recall of that night. 

Q Okay. And did they tell you that Mr. Cooper's 

execution was imminent? 

A 	Yes. They said it was the following day, I believe is 

what she said, and they wanted to try to stop it. 

Q Okay. And did they tell you that they'd spoken to 

Ms. Slonaker? 

A 	Yes. 

Q And did they tell you that they'd obtained a 

declaration from her? 

A 	Yes. 

Q And did they tell you what the declaration said? 

A No. 

Q Did they tell you what Ms. Sloneker had said? 

A No. 

Q Did they tell you anything about the case? 

A 	No. They wouldn't even tell me where Chris even lived 

anymore, because it's been so long. They wouldn't tell me 

anything. 

Q Did you ask? 

A 	Yes, I asked. 

Q And what did they tell you? 

A 	They told me that they didn't want me and Chris to 

speak with each other at this time, that maybe sometime, you 

know, they'll let us get back, you know, together, because 
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we haven't seen each other in so long. 

Q Now, the gentleman that brought out the declaration, 

how long was he at'your home? 

A 	I'd say probably about 45 minutes or so. 

• Forty-five minutes? 

A 	Yes, a half-hour, 45 minutes, because I wanted to read 

it first. 

Q Okay. And your declaration is two pages? 

A 	Yes. Well, I had just woken up. I still had to get -- 

you know, I wasn't dressed or anything. I mean, I still --

he stood out there for a while. I mean, it's not like I 

talked to him that whole time. 

• Okay. So most of the time you (sic) spent waiting for 

you to get ready? 

A 	Yes, right. 

• Okay. And after you were ready to talk to him, how 

long did you speak to him? 

A 	Probably just 20, 25 minutes, tops. 

Q Okay. And did you have any conversation, or did you 

just read your declaration? 

A 	He just wanted me to read it and go over it, and, if 

there was any corrections, to correct them. 

Q Okay. And how long did it take you to read your 

declaration? 

A 	Just a few minutes. 

Echo Reporting, Inc. 



138 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

	

Q 	Okay. So did you have any conversation with him? I 

mean, you spent 20 minutes with him. What were you talking 

about? 

	

A 	Talking about -- well, I was still asking more 

information on, you know, what was going on, and he wasn't 

being very informative or anything. 

Q Okay. Did you want to know what would be expected of 

you? 

	

A 	What it was going to go to. And, like I said, he 

wasn't very informative, and so I went ahead and just signed 

it, and then he left. 

Q Okay. And did you subsequently talk to Ms. Koch, after 

she spoke to you on the phone the night of the 7th? 

	

A 	I spoke to her once and said that he had come out, you 

know, and I had signed it, and then I spoke to her one other 

time after the detective contacted me. I spoke with her 

I called her to find out if she knew -- you know, if she 

knew who he was, because I didn't know. 

Q You wanted to make sure he was a detective? 

A 	Right, right. And then she called me one time, too, to 

say that the press, you know, was on it, and that she just 

warned me that the press was, you know, on the story. 

Q If you wanted to know whether the detective was really 

a detective, did you think to call the San Bernardino 

Sheriff's Department? 
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the notebook right in front of you. If you could please 

turn to that. 

MS. WILKENS: Your Honor, the detective's 

interview with Ms. Wolfe has been marked as YYY-1. 

THE COURT: Thank you. 

BY MS. WILKENS: 

Q 	Now, if you could look at the first page, line six. It 

says, "April 8th, 2004," and the time is 1520. And then, if 

you could look at page 33, line 22, the detective says, "The 

time is 1610." Was the interview about 50 minutes? 

A 	Well, according to that, it was, but it felt like it 

was a lot longer. 

Q 	Well, that doesn't surprise me. Okay. Now, do you 

recognize the name Derek Pacifico? Does that ring a bell? 

A 	Yes, that's the detective that came out. 

Q 	Okay. 

A 	Yes. I couldn't remember his name for the life of me. 

A 	I went through the Sheriff's Department after that. 

Q Okay. But that was after you called Ms. Koch? 

A 	After I called her, yes. Then I contacted them, and 

they looked into it for me. 

Q Okay. And your recollection is you spoke to the 

detective for, I believe, two hours? 

A 	Hour and a half, two hours. 

Q Okay. In your notebook, there is an Exhibit YYY, in 
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right. There was something wrong. 

	

Q 	Okay. Now, did you see any blood on the other two men? 

	

A 	Not that I recall. 

	

Q 	Okay. So no blood on their clothing? 

	

A 	Not that I recall. Definitely the one, though. 

Definitely the one. 

Q Okay. And the man that you saw blood on his shirt, did 

you see blood on his shoes? 

	

A 	Not that I recall. 

Q Okay. 

	

A 	I mean, actually, I saw mud on his shoes. I remember 

seeing, you know, they were kind of muddy, like they were 

walking through mud. But as far as it being mud or blood, I 

at the time thought -- you know, I just assumed it was mud. 

	

Q 	Okay. So you saw all three persons' tennis shoes, and 

they had mud on them? 

	

A 	Well, the one for sure, because he was the one that was 

making -- you know, the tallest one, he was the one that was 

making himself known the most. 

Q Okay. And so, his shoes, you saw what you thought was 

mud? 

	

A 	That's it. Yes. They were dirty. 

Q Okay. Did he have dirt on his shirt? 

	

A 	No, not that I'm aware of. 

Q Dirt on his pants? 
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A 	Not that I'm aware of, no. 

Q Did you see blood on his pants? 

A 	No, not that I'm aware of. 

Q Did you see blood on his person? 

A 	I saw a little speck here (witness indicating). 

Q 	Okay. So that would be - 

THE COURT: "Here" meaning -- 

THE WITNESS: The mouth, by the lip. 

BY MS. WILKENS: 

• Okay. So you saw a speck of blood on his upper lip, 

below his nose? 

A 	Correct. 

Q Okay. And when you talked to Chris about the need to 

call the police, did Chris describe for you what she 

observed at the bar? 

A 	Well, we were both -- we both talked about, because we 

both saw the same thing as far as, you know, I remember. I 

mean, the guy was right there, and he was making it a real 

point to just -- you know, he was in our faces, basically. 

Q Did you ever ask Chris why the police didn't contact 

you? 

A 	We discussed it later, and she said she wasn't sure, 

and, you know, I didn't -- you know, back then, I was 

painfully shy, so I wasn't one for, you know -- I don't 

know. I just thought something more would come up, and 
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please. 

MR. ALEXANDER: Good morning, your Honor. David 

Alexander on behalf of the Petitioner. 

MS. WILKENS: Good morning, your Honor. Holly 

Wilkens, Deputy Attorney General, for the Respondent. 

THE COURT: Welcome back. Do we have a witness? 

MR. ALEXANDER: We do, your Honor. 

THE COURT: You may call him. 

MR. ALEXANDER: Thank you very much. The 

Petitioner would call Mr. Lance Stark. 

Mr. Stark? 

LANCE STARK - PETITIONER'S WITNESS - SWORN 

THE CLERK: Please be seated. 

Please state your name and spell your first and 

last name for the record. 

THE WITNESS: Lance Stark, L-A-N-C-E, S-T-A-R-K. 

THE COURT: You may proceed. 

MR. ALEXANDER: Thank you, your Honor. 

SAN DIEGO, CALIFORNIA FRIDAY, JULY 23, 2004, 10:00 A.M.  

--oOo-- 

(Call to order of the Court.) 

THE CLERK: Number 1 on calendar, 2004 Civil 656, 

Cooper v. Brown for evidentiary hearing regarding habeas 

corpus. 

THE COURT: Good morning. State your appearances, 
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right there. Right where that wall is. 

Q. 	Okay. And have you ever heard -- have you ever 

described the bar as being the size of a box car, 

approximately? 

A 	Yes, sir, I did say that. 

Q Okay. 

A 	That's what it reminded me of. That's before they 

turned it into the Canyon Corral. 

Q Okay. Now, did they expand it when they turned it into 

the Canyon Corral? 

A 	Don't think so. 

Q All right. 

A 	They just covered it up. 

Q Okay. When you say "covered it up," what did -- 

A 	Well, they put on a fancy front. 

Q I see. Well -- 

Now, when you noticed -- or when you heard Mr. -- or 

Eddie speak to these men and, then they came out from behind 

the bar, where did you see them next? 

A 	Well, there were some ladies, women, sitting down at 

the end, and they started making -- you know, they were 

loud. They started making, you know, a few -- you could 

hear what they were -- I'm not sure exactly what they made 

comments about. And I looked down. I thought, oh, you 

know, that, oh, Jesus, because they looked like a couple of 
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-- a couple of young -- you know, just a couple of young 

loud mouths. 

Q 	Uh-huh. And had you ever seen them in the bar 

previously? 

A 	No, sir. Not that I can recall. 

What did you do when you saw them approach these women? 

A 	Nothing. I was just still sitting there watching 

Eddie, and then they got into some kind of I guess a little 

argument with them. And I heard them talk about they'd been 

in a fight and that -- the whole thing didn't last five 

minutes. Then they went out the front door and I got up. 

Q Excuse me. Let me break this down and do it more 

question and answer rather than narrative. 

At some point did you get up off of your stool and go 

over to where the men and the women were -- these men and 

the women were? 

A 	As they were going out the door. 

• Uh-huh. And .were you able to hear anything that the 

men said to the women? 

A 	No. They were making lude comments to them. 

• All right. Did they say anything particular about any 

one of the women? 

A 	Well, here goes another -- how do I say that she 

Q Well, just say it. 

A 	She had big hooters on her. 
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Q - All right. 

A 	And they wanted to know, I guess -- and they was just 

obnoxious and very rude. 

Q Uh-huh. And so you approached the men and these women 

when ---after a period of time? ' 

A 	Yeah. They was going out the door and I had L- my 

truck was parked in the front. And usually whenever they --

they usually go out there and bust off the antennas, and I 

didn't want that to -- 

Q Okay. I want to stick for a moment with when you got 

up and went over Did you go over towards where the women 

were sitting? 

A 	Not that close. Probably 20 feet away probably. 

Q Okay. And did you have any concern that caused you to 

go over to where the women were? 

A 	Well, for Eddie because I didn't want him -- you know, 

Eddie and I were pretty good friends and we'd had 

confrontations in there with other people before. 

Q Were you concerned that these guys might start some 

trouble? 

A 	Yes. 

Q All right. And so you got up and moved over towards 

the -- 

A 	I was going to, and before I got there they had already 

went out the door. 
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• Okay. Now, did you have an opportunity to observe the 

men so that you could describe what any of them was wearing? 

A 	The only one that I could really decide was the light- 

haired guy, because he was the first one that was standing 

coming in from the kitchen and I could see-from the light. 

And he looked like -- I thought it was grease or mud on him. 

And then -- but then when Eddie told him to get the hell --

get out. 

Q -Yeah. 	. 

A 	And they was talking, bragging about that they had just 

been in a fight over at some other bar. 

Q Now, did one of the men say anything about they'd been 

fixing or working on a car? 

A 	That's what I thought, maybe that they might have been 

working on a car. 

Q All right. 

A 	I'm not a hundred percent sure on that. 

Q 	Okay. You don't recall whether one of the men said 

that also? 

A 	No, I'm not. I don't want to swear to that. 

Q Fair enough. 

With regard to the clothing of any of the men, can you 

describe what you observed? 

A 	The one guy had a light T-shirt on, and he's the one 

that looked like he had all the grease on him or whatever. 
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Mud or whatever. And then it was -- you know, how -- I 

don't know, they take the top half down of the coveralls? 

That's about it.. 

Q 	So he was wearing coveralls and the top half was sort 

of -- 

A 	It was hanging down, yes, sir. 

Q -- hanging down. 

And he had a light-colored T-shirt on? 

A 	Yes, sir. 

Q Okay. NOw, did you observe any.markings on their arms 

or anything like that? 

A 	One of them had a -- to me it looked like a jailhouse 

tat on his right arm. 

Q A what? Or jailhouse tat. 

A 	Tat. Tattoo. Excuse me. 

Q Uh-huh. 

A 	But I didn't get a close'enough look, but it looked 

like he had one UD here. 

Q 	And where was it located? 

A 	It would be on his right arm I'd say probably right up 

in this area. 

Q 	So between his -- up towards the shoulder? 

A 	Yeah. Yes, sir. 

Q All right. Thank you. 

Now, apart from the comment that you referred to that 
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come in from the back entrance through the kitchen. And 

where I was setting, I wouldn't have been able to see them 

until they'd come into the little bar section. 

Q All right. So you saw two men behind the bar that were 

patrons? 

A 	Yeah. One of them was leaning -- yeah, leaning against 

the door. 

Q Okay. And then you observed those two men and they 

were inside the bar less than five minutes? 

A 	Yeah, I would think so. Yes. I mean, T -- I'm not 

sure about the times. I don't want to -- I know they wasn't 

there, because they went underneath there and then they got 

very obnoxious with the ladies. And the ladies were telling 

them, you know -- yeah, probably five minutes or less. 

Q All right. And so what you observed was two men behind 

the bar being rude to female patrons and then leaving? 

A 	Before they were really rude, they had come out from 

behind the bar and were standing over by the ladies. 

Q How many women were seated at the bar when these two 

men were being rude? 

A 	I think there was either two or three at the bar, and 

then right behind them there was one sitting at the booth, I 

believe. 

Q Okay. So sitting here today 21 years later, do you 

have a picture in your mind of three women at the bar? 
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looking? 

A Very. 

Q Okay. 

A 	Very. Yeah, very. They looked like they -- you know, 

if I hadn't have known better, I'd say they just came off 

the dairy or something. 

Q Okay. So they looked like they had been working, 

performing manual labor? 

A 	In a sense, They were just scruffy looking. Yeah, 

they were just dirty looking. 

• Okay. So you would not say they were clean cut? 

A 	No, ma'am. 

Q 	Okay. Now, you mentioned that one of the ,men was 

A 	If you want me to swear to it, I won't, because I'm -- 

I'd say anywhere from three to five women sitting there. 

And then there was Larry and I believe Randy and then Eddie, 

and I think Eddie's wife or his girlfriend was there. 

Q Now, the two men, other than there being patrons behind 

the bar, was there anything about them that would have drawn 

your attention to them that night? 

A 	Just they was being loud mouthed. 

Q Okay. And by "loud mouthed" do you mean what they were 

saying or the volume? 

A Both. 

Q Okay. And would you say that they were scruffy 
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wearing coveralls, correct? 

A 	Yeah. 

Q 	Is that the man who was making rude, comments to the 

women? 

A 	I'm not sure which of them was it. The one -- they 

were down there and I wasn't that close to see', but they 

probably both were. But I'm not sure. 

Q Now, the first time you noticed the third man was when 

they were leaving and going out the door; is that correct? 

A 	That's when I believe, when they was already out the 

door, because I never seen him behind the bar. 

Q 	Okay. Now, the top half of the man's coveralls were 

off? 

A 	Yeah, were down. 

Q Right. So you could see his T-shirt, correct? 

A 	I think so, yes. 

Q Okay. And you're saying that he had a tattoo on his 

right arm towards the shoulder? 

A 	I believe so, yeah. 

Q What was the style of the T-shirt? 

A 	I have no -- I know it was all one color, and that's 

Why I thought it was a jailhouse tattoo. 

Q A tattoo? 

A Yeah. 

Q Okay. But the T-shirt, how long was the sleeve on the 
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T-shirt? 

A 	God, not very long. About the same as mine. 

Q Okay. Was it rolled up, sir? 

A 	I -- yeah. I won't say one way or the other, because 

he was standing there with his hands like this, so that's 

the only reason I noticed it. 

Q Okay. And the top half of the coveralls, they were 

down around his waist? 

A 	Yes, ma'am. 

Q Okay. And would you please describe the style of 

coverall? 

A 	No, ma'am, I can't. 

Q Okay. Do you have a picture in your head of what the 

coveralls looked like? 

A 	I wouldn't even know how to begin to describe the 

coveralls. 

Q Okay. Were there straps? 

A 	Yes, because I think that they were hanging down. But 

I'm not -- I mean, it looked like the bib was hanging down. 

Q Okay. So we're really talking about bib overalls; is 

that correct? 

A 	I'll say yes. 

Q 	Okay. And that's why you thought he came from a dairy? 

Nearby dairy? 

A 	Yes. 

1 

2 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Echo Reporting, Inc. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

63 

Q 	Okay. So they weren't mechanic's coveralls? 

A. 	No, ma'am. 

Q 	Okay. Now, the gentleman in the coveralls, do you 

recall what his hairstyle was? The length of his hair. 

A 	Well, both of them -- one of them, the dark-haired one, 

I never got a real good look at, but the light-haired one, 

it was -- I don't know. It was unkempt, about medium, I 

guess. It wasn't real long. 

Q 	Okay. So the fact that it was unkempt, it wasn't the 

length. Was it unclean? 

A 	I don't know. I didn't get that 	in the dark bar, it 

would have been hard to tell. 

Q Okay. So with the lighting, you really wouldn't know? 

A 	No, ma'am. 

Q Okay. Now, you weren't paying that much attention to 

these men; is that correct? 

A 	No, ma'am, I wasn't. 

Q Okay. Now, you were a regular at the bar? 

A 	Yes, ma'am. 

Q Were you there pretty much on a daily basis? 

A 	Yes, ma'am. 

Q Did you recognize any of the women that were being 

bothered by this gentleman? 

A 	No, ma'am, I didn't. 

Q Okay. Did they fit in with the bar? Did they look 
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A 	Yes. 

Q Did you hear any of the women as you approached, you 

know, where they were sitting where the men were say, "Do 

you realize you have blood on you?" or something to that 

effect? 

MS. WILKENS: Objection. Leading. 

THE COURT: Sustained. 

BY MR. ALEXANDER: 

Q Were the women saying anything about 

A 	Yeah, how nasty they were. 

Q -- what was on the men? 

A 	I don't remember if they said "blood" or not. 

Q But you do -- what do you recall one of the women 

saying? 

A 	Right now, I don't know. 

Q 	All right. It was something reflecting on what was on 

the men? 

A Yes. It was something nasty. Yes. 

Q No, I don't mean what the men said to the women. 

A No. I'm saying what the lady -- because they was 

trying to get rid of them. 

Q I see. Okay. And do you remember the woman saying 

words or words to the effect, "You've got something on you" 

or anything like that? 

A 	I believe that I can say, yeah, they were saying. 
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Because they wasn't receptacle or whatever. They wasn't 

receiving their advances. They were trying to get rid of 

them, to tell him, you know, "Hit the road." 

Q 	Right. 

A 	That's it. 

MR. ALEXANDER: Thank you very much. 

MS. WILKENS: Nothing further, your Honor. 

THE COURT: All right. Thank you. You may step 

down. You're excused. 

THE WITNESS: Do I leave this stuff here? 

MR. ALEXANDER: Yes, you may, sir. 

THE COURT: With respect to scheduling, I received 

a preliminary report from Dr. Melton. 

MR. ALEXANDER: Yeah. I just got it this morning. 

I think both of us, but I haven't read it. 

THE COURT: Do you have it, too? 

MS. WILKENS: Yes, your Honor. 

THE COURT: And then in light of that, do we need 

a telephonic conference with her or not? 

MR. ALEXANDER: I don't know that we do, unless 

there's something further. 

THE COURT: So then the representative samples 

will be sent? 

MS. WILKENS: Yes. The reference samples now need 

to be showed to Dr. Melton upon receipt of the report, and 
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AFTERNOON SESSION 

--o0o-- 

(2:10 p.m.) 

(Call to order of the Court.) 

THE COURT: Welcome back. We have our witness? 

MR. ALEXANDER: We do, your Honor. 

THE COURT: All, right. You may call your witness. 

MR..ALEXANDER: Thank you, your Honor. Petitioner 

would call Ms, Laurel Epler to the stand, please. 

LAUREL EPLER - PETITIONER'S WITNESS - SWORN 

THE CLERK: Please state your name and spell your 

first and last name for the record. 

THE WITNESS: Laurel Epler, L-A-U-R-E-L. Last 

name is Epler, E-P-L-E-R. • 

THE COURT: Welcome. 

MR. ALEXANDER: May I proceed, your Honor? 

THE COURT: You may. • 

DIRECT EXAMINATION 

BY MR. ALEXANDER: 

Q 	Ms. Epler, I know it's been a long day already. So I 

will -- 

A 	I can't hear you. 

Q 	-- take that into account. Is there -- 

A 	I can't hear him. 

Q 	I'm sorry. First time I've been told that. Thank you. 
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A 	On this section there were no sidewalks that I recall 

at all. It was very narrow. 

Q Okay. And -- 

A 	The other side up toward my house was a boulevard 

street, and I -- I know there were sidewalks there when 

left, but if they were there when I moved in, I don't really 

recall. I don't remember. 

Q So you don't recall whether they were there in '83 

and -- 

A ' No. 

Q -- '84? 

A 	I don't remember. 

Q All right. Thank you. Now, was it your habit or 

custom at the time to go for walks along Payton Drive from 

your home? 

A 	Not that I 	not that I recall. I'm not a big walker. 

Q All right. Now, when -- when you -- is it correct, 

ma'am, that you saw a shirt along Payton Drive somewhere 

near Glenridge Drive? 

A 	As I stated before, the shirt I -- I can't recall 

exactly where it was. 

Q Okay. 

A 	I -- 

Q Go ahead. 

A 	-- wish I could. It -- because I didn't walk and 
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because I only drove certain ways, it would have to be I 

would say within a half or a quarter mile in a radius around 

Glenridge, Payton, and Carbon Canyon, somewhere in that 

area. 

Q All right. And so is it your best testimony that when 

you saw the shirt you were driving in the car? 

A 	As far as I can recall, yes. 

Q Okay. Now, I don't know how well kept that road was, 

Payton and Glenridge Drive, but was it common for things to 

be lying next to the road, other than rocks and things like 

that? 

A 	Rocks, yes, but clothing and -- and garbage, no. 

Q Okay. And during the -- I don't know if I asked you 

this. You were the one that initiated the neighborhood 

watch program, correct? 

A Yes, sir. 

Q 	All right. And you were quite attuned to what was 

going on in the neighborhood during the period of time 

shortly after the murders? 

A 	I was, and I think most people in that area were. 

Q All right. And I want to direct your attention then to 

page 12 and 15 of your -- of your interview. 

A Twelve? 

Q Well, I think I misspoke. Hold on a moment and let 

me -- let me do better. All right. Now, directing your 
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Q All right. Now, what we drew is -- 

THE COURT: And where is her house? 

BY MR. ALEXANDER: 

Q Yes. Draw Aqueduct if you could. 

A 	Aqueduct is here. There was -- 

Q Write out Aqueduct a little more, A-Q-U-E-D-U-C-T. 

Thank you. 

A 	There was a house here, and my house was -- this was a 

hill. So my house was right here. It's the first one 

facing Glenridge, and this one faced Aqueduct, and this was 

vacant. 

Q I'm going to ask if you would, please, to put a red 

mark where your home is -- was on -- on Glenridge. Okay. 

Now, which side of the road is your best recollection that 

you found the blue shirt? 

A 	I -- 

MS. WILKENS: I'm going to object, your Honor. We 

don't have testimony to her finding a blue shirt. 

MR. ALEXANDER: I believe we do. 

BY MR. ALEXANDER: 

Q 	In any event, where -- you found a blue shirt on Payton 

along side the road I think you testified on Payton? 

A 	I think -- 

MS. WILKENS: Object. That's leading, your Honor. 

THE COURT: Sustained. What did you find? 
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BY MR. ALEXANDER: 

Q What did you find? 

A 	I honestly don't remember totally, but trying to deduct 

and get an idea how I saw it, I would think it would have 

been along in here. 

Q All right. That's where -- that's where you found it 

where you drew the red line? 

A 	I think. 

Q And what you're referring to is what? What did you 

find? 

A 	The blue shirt. 

Q Thank you. Now, I 	I think you may resume your -- 

now, in your book, direct your attention to NNNN. I don't 

know which book it's in. I'm sorry. I think it's in the 

black one. It's NNNN. 

MS. WILKENS: No, that would be in the white one. 

BY MR. ALEXANDER: 

Q 	Just like I said, it's in the -- it's in the white 

book. 

A 	In the white book? 

Q 	Yeah, apparently. 

A 	Did you say -- 

Q Four Ns, quadruple -- 

A 	Four Ns? 

Q Yeah. 
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A 	N as in Nancy? 
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Q 	Yes. Take your time. 

A 	No, that's J. I see NNN-3. 

Q 	It's NNN -- doesn't have any 	I'm going to help you. 

A 	SSS-4. Here it is. 

Q Here we are. In the black binder in front of you under 

NNNN, all right. 

A 	Correct. 

Q Now, during the period of time that -- or when you were 

being interviewed by Ms. Shakowsky and Mr. -- Mr. Willkomm, 

do you recall them making reference to a log they said they 

had and read you information from the log? Do you recall 

that? 

A 	Yes, sir. 

Q All right. But you didn't have the log? 

A 	No, sir. 

Q And you never -- and they never sent you the log? 

A 	No, sir. 

Q And I sent you the log, correct? 

A 	Yes, yes, sir. 

Q Now, when I sent you the log, did you read through it? 

A 	Yes. 

Q 	All right. And -- excuse me a moment. Strange, this 

exhibit has June the 6th on it, but it doesn't have the 

entry. So let me -- let me see.. 
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THE COURT: While you're looking for that, we'll 

just take a short -- 

MR. ALEXANDER: I'm sorry, your Honor. I just 

assumed it was within the June 6th that was substituted for 

the prior one, but it's not. So let me see. I think I have 

a copy somewhere. 

THE COURT: Okay. Why don't we take a 10-minute 

recess break, and then we can resume. 

MR. ALEXANDER: I apologize. 

THE COURT: Do you envision when Doctor Ballard 

was doing his testimony that you would be in communication 

with him? 

MR. ALEXANDER: Actually, I wasn't in 

communication with -- or anybody on our team with -- 

THE COURT: When he's doing the test -- if he was 

to do the testing. 

MR. ALEXANDER: I wouldn't envision any need -- 

THE COURT: So would the test results then come 

directly to the Court and then I would provide them out to 

counsel? 

MR. ALEXANDER: You know or come simultaneously as 

I think was done with Doctor -- 

THE COURT: I mean, once we get -- 

MR. ALEXANDER: -- Doctor Melton. 

THE COURT: Once we get both of them -- 
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MR. ALEXANDER: Yeah. I'd like to actually think 

about that, but I -- I -- 

THE COURT: Think about it for 10 minutes. 

MS. WILKENS: We're amenable to having them come 

to the Court and having the Court distribute them. 

THE COURT: And then you could talk to him. 

MS. WILKENS: Sure. 

MR. ALEXANDER: Yeah, that -- 

THE COURT: The question is do you need to 

talk you to Doctor Sciudak and him to Doctor Ballard during 

the testing process or not? 

MS. WILKENS: You know, if -- if the -- if the 

order provides that the labeling is not disclosed to anyone, 

then there shouldn't be any concerns about communication 

between counsel and their respective experts. I think the 

sole -- 

THE COURT: So that -- you think that would be 

okay. So it would be -- 

MS. WILKENS: I think so. 

THE COURT: So you -- counsel would get the 

results of your expert and then the Court would provide the 

two out simultaneously? 

MS. WILKENS: Yeah, and I suppose there shouldn't 

be any barrier on communication with the experts. 

THE COURT: Okay. All right. 
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MR. ALEXANDER: We did find it, but we'll do our 

recess. 

THE COURT: We found it, all right. Let's proceed 

or does somebody -- okay. We're going to take a short 

break. My staff requires it. Thank you. 

(Proceedings recessed briefly.) 

THE COURT: You may proceed. We remind you you're 

still under oath. 

BY MR. ALEXANDER: 

Q I believe when we took our break, Ms. Epler, that you 

had located a daily log under Exhibit 0000, and do you have 

that in front of you? 

A 	Yes, sir. 

Q All right. Now, is this a copy of the log that I sent 

to you? 

A 	Yes. 

Q All right And is the -- directing your attention to 

page nine, all right, and it's entry 58. 

A Uh-huh. 

Q Is that information there the information that Mr. 

or Ms. Shakowsky -- withdraw that. That doesn't make sense. 

I'm sorry. 

On entry 58, it says in part "On Payton and Glenridge, 

597-2195, Laurel Epler reports finding a blue shirt that 

possibly has blood on it." Do you recognize that as your 
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A 	Yes, I do now, after looking at it. 

• Okay. And can you tell us as best you recall when you 

found the blue shirt, did you then make a telephone call? 

A 	I must have or they wouldn't have known about it. 

MS. WILKENS: Objection, your Honor. Motion to 

strike. Speculation. 

THE COURT: Sustained. It's stricken. 

BY MR. ALEXANDER: 

Q 	Looking at entry 58, does that refresh your 

recollection that, in fact, you did make a telephone call 

sometime around 2:40 in the afternoon on June the 6th.after 

finding a blue shirt? 

MS. WILKENS: Objection. Leading. 

THE COURT: Overruled. 

THE WITNESS: Yes. 

BY MR. ALEXANDER: 

Q All right. Thank you. And the name Fields there, do 

you see that? 

A 	Yes, sir. 

Q Okay. Is that Mr. -- well, let me ask you, do you 

recall -- withdraw that. 

Does this entry refresh your recollection that it was a 

Mr. Fields who came out to where you located the blue shirt? 

A 	To the best of my -- 
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MS. WILKENS: Objection. Leading. 

THE COURT: Overruled. Go ahead. 

THE WITNESS: To the best of my knowledge. 

BY MR. ALEXANDER: 

Q 	All right. And is this Mr. Fields the same Mr. Fields 

that you described earlier? 

A 	I believe so, yes. 

Q All right. And he's also the gentleman that you 

believe went to the neighborhood alert meeting at your home? 

A 	I believe they're one in the same. 

Q All right. Now, do you recall how long -- well, were 

you -- do you recall looking at this -- withdraw that. 

Does this entry refresh your recollection that -- that 

you and Mr. Fields either met or were at the location of the 

blue shirt at the same time, approximately 2:40 on June the 

6th? 

A 	I don't understand the question. 

Q I don't blame you.. It was very poorly worded. I'm 

sorry. Do you recall meeting Mr. Fields at the location 

where you found the blue shirt? 

A 	I don't remember. 

Q Okay. Does looking at this entry refresh your 

recollection as to whether or not you did? 

A 	As to being with him or -- 

Q At the location, yes. 
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A 	No. 

Q You can't recall? 

A 	I can't recall. 

Q Do you recall whether you took the blue shirt back to 

your home with you or whether you let it sit where it was 

along the side of the road? 

A 	I don't think I would have picked it up. 

Q All right. So your best recollection is 

A 	My best recollection is that I didn't. 

Q Okay. Having seen this entry that was subsequently 

sent to you, is there any doubt in your mind now, Ms. Epler, 

that you, in fact, found a blue shirt somewhere along Payton 

and Glenridge on June the 6th, 1983? 

A 	No doubt. 

Q Okay. And is there any doubt in your mind that you 

notified the Sheriff's Department about that blue shirt? 

A 	I honestly don't know how there could be if it's in the 

log. I'm -- 

Q Did you during the course of the interview by Ms. 

Shakowsky and Mr. Willkomm say 	or ask them, well, was 

this made up, this entry made up or words to that effect? 

Do you remember something like that? 

A 	That I made it up? 

Q 	No, that -- that the entry was made up. 

A 	I don't recall. 
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THE COURT: Over -- 

THE WITNESS: You're asking me to have total 

recall of something that I really think is totally 

impossible after 21 years, I really do. 

BY MS. WILKENS: 

Q 	Well, Ms. Epler, again, you know, I certainly 

understand and I'm not trying to be difficult here, but what 

we want to know is what you do remember, just your memory; 

not looking at papers or being provided with information and 

drawing inferences. 

A 	I do remember finding a blue shirt. Do I remember 

exactly where or how I found it? 

Q Okay. So you -- 

A 	No, I don't. 

Q You don't recall where you found it? 

A 	No. 

Q Okay. 

A 	Not exactly. 

Q And you don't recall the circumstances of how you found 

it? 

MR. ALEXANDER: Objection. 

THE WITNESS: Not totally, no. 

BY MS. WILKENS: 

Q Okay. You say not totally. What-  are the circumstances 

under which you found it based on your present recollection? 
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MR. ALEXANDER: Objection. Asked and answered. 
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THE COURT: Overruled. 

THE WITNESS: I just have to answer it the best 

way that I can, and that is in that particular area, the 

only way I could have found it would be driving down the 

street, because I didn't walk anywhere. 

BY MS. WILKENS: 

Q Well, Ms. Epler, is it possible that someone else 

brought the garment to your attention? 

MR. ALEXANDER: Is that a question --

THE WITNESS: NO. 

MR. ALEXANDER: 	your Honor? Objection. 

THE COURT: Overruled. 

THE WITNESS: No, I don't. 

BY MS. WILKENS: 

Q All right. So you -- you're positive? 

A 	I'm positive that I was the one that found it, yes. 

Q Okay. And why are you positive you're the one that 

found it? 

MR. ALEXANDER: Objection. Argumentative. 

THE COURT: Overruled. 

BY MS. WILKENS: 

Q 	What allows you to remember this so many years later? 

What is it about it -- 

A 	Because -- 
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THE COURT: No. 

MR. ALEXANDER: I don't understand. 

THE WITNESS: I hadn't thought about it at all, 

whether it was a shirt or anything else. 

BY MS. WILKENS: 

Q What I'm asking you is Ms. White called you 

A Uh-huh. 

Q -- and she wanted to talk to you about a blue shirt. 

A 	Uh-huh. 

Q And what I'm asking you is are you assuming the shirt 

was blue because that's what people have been talking to you 

about or do you now sitting here today, 21 years later, can 

you visualize the article of clothing you'found, and do you 

recall that it was blue? 

A 	Yes, I do recall it was blue. 

• Okay. What shade of blue was it? 

A 	I -- that I don't remember. I do think in the pictures 

that we show, it doesn't -- to me it does not look blue. 

• You were shown pictures? 

A 	I mean, they -- the pictures that I saw looked -- they 

could be faded. 

• Were the pictures black and white, ma'am? 

A 	These pictures -- 

Q Yes. 

A 	-- are black and white, yes. 
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A 	Because there wasn't any -- it wasn't -- we didn't live 

2 in'an area where things are strewn along side of the road, 

3 and because we were all aware that anything we found might 

4 possibly have to do with the murders, it wasn't -- I mean, 

5 we didn't live that very far away from English Road. 

	

6 Q 	Now, do you recall any stains or anything on the shirt? 

	

7 A 	I think that I saw something that I thought was blood, 

8 but I -- I'm not an expert. So that's why I called the 

9 Sheriff's Department. 

	

10 Q 	Okay. And -- and you thought it was blood based on the 

11 color? 

	

12 A 	I just think -- I think not necessarily maybe the color 

13 but just simply because there was something on it out of the 

14 ordinary. 

	

15 Q 	Okay. But did you think it was blood? 

	

16 A 	I think after what -- what we went through, yes, that 

17 would be the normal assumption that I would have. 

	

18 Q 	All right. And so the shirt wasn't so dark that you 

19 couldn't discern stains on it? 

	

20 A 	Correct. 

	

21 Q 	All right. Now, if you could turn to DDDDD, which is 

22 the transcript of your interview with the Department of 

23 Justice -- 

	

24 A 	Yes. 

	

25 Q 	-- and if you could turn to page 36. 
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A 	But I haven't been out there for 20 years. 

Q Right. And without getting into the functions of the 

brain and how you know that, you recognize that as a two-

lane road? 

A 	Yes. 

Q 	And that's clearly distinct from the road where 

Glenridge is? 

A Uh-huh. 

Q And where you found the T-shirt? 

A Uh-huh. 

Q That's the blue shirt? 

A 	Right. 

Q All right. Now, is it your understanding still as you 

sit here today -- withdraw that. 

So the area where you found the blue shirt and where 

the pictures are are two different areas in your mind? 

A 	Oh, yeah. Yeah. 

Q Did you say oh, yes? 

A 	Yes. 

Q Okay. And when you reviewed those pictures that are 

CCCCC, okay -- 

A Uh-huh. 

-- were you led to believe by Ms. Shakowsky and by Mr. 

Willkomm that that's where the blue shirt was found, when 

they asked you about that? 
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THE COURT: Okay. Is Doctor Ballard available 

right now? 

MR. ALEXANDER: It's 8:00 o'clock, 10 after 8:00, 

but I'll try him. 

THE COURT: Why -- 

MR. ALEXANDER: I'll try him -- I get up early in 

the morning,.and I call them early. 

THE COURT: Why don't we do an amended order right 

now. See if Thelma's around, and then what we could just do 

with -- with an equal amount of an appropriate -- what 

should we call it, solution? 

MS. WILKENS: Well, yeah, a solution that's 

consistent with both methodologies, and if it turns out that 

there's some inconsistency there, then we would have to come 

back to the Court. 

THE COURT: Or one could be with one and the other 

one could be with the other. 

MS. WILKENS: I'm not sure because I'm thinking 

and, again, I apologize for my ignorance, but what 

they've -- what I'm getting an impression of is you're 

taking the stain off of the garment, and you're using an 

extraction solution to do that. 

THE COURT: Uh-huh. 

MS. WILKENS: And then you're dividing the 

solution. 
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THE COURT: Correct. 

MS. WILKENS: And in order to divide the solution 

and have the solution be the same, I don't think you can 

pull half of it off using one particular buffer and then 

pull another half off using another buffer. 

THE COURT: I see. 

MR. ALEXANDER: I just don't know whether there is 

any basis -- whether there is a possibility of any EDTA 

already existing in the methanol, which I suppose I ought to 

like, but -- but I want to be honest about it. I simply 

don't know. But I 

MS. WILKENS: Yeah, I don't think we'd need the 

testing if that was the case. 

MR. ALEXANDER: 	you know, I -- 

MS. WILKENS: I'm sorry, counsel. C13 is 

commercially available. I was able to confirm that. 

THE COURT: Okay. So -- 

MR. ALEXANDER: Do you know where so we can at 

least -- 

MS. WILKENS: You want me to find out where it's 

available? 

MR. ALEXANDER: Please. 

MS. WILKENS: You asked me to ask if it was 

commercially available. You didn't ask me to find out 

where. 
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MR. ALEXANDER: All right. 

MS. WILKENS: Can I make the remark that you make 

all the time about how Doctor Ballard should know because 

he's an expert? 

MR. ALEXANDER: He knows 

MS. WILKENS: Well, then why are you asking me? 

MR. ALEXANDER: -- to synthesize it. He doesn't 

know -- 

MS. WILKENS: Oh, okay. 

MR. ALEXANDER: -- about commercial availability. 

MS. WILKENS: All right. 

THE COURT: Okay.' So methanol? 

MS. WILKENS: Right. And 

MR. ALEXANDER: What line are we on? 

THE COURT: We're on page four. 

MR. ALEXANDER: I'm there. 

THE COURT: Line 17. 

MR. ALEXANDER: We got to go to the order? 

MS. WILKENS: Yeah. 

THE COURT: So let me write in methanol, and I ' 

need a pen. 

MS. WILKENS: Okay. So we have a -- we have a 

date certain for the evidence to be taken to Doctor 

DeForest, correct? 

THE COURT: And we have one week for them to cut, 
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03/31/2004 Cooper Case 
Shirley Killian Interview, 
H67-83 1211029-02 

• D.G. Detective Michael (Mike) Gilliam 
iS.K. Shirley Killian 

D.G. Ah today is what Wednesday three thirty one oh four (03/31/2004) 
and at about zero nine twenty four hours and your last name is Killian 

S.K. Yes 
D.G. K I L L I A N ah Shirley 
S.K. Hmhmm 
D.G. and which ah you have a middle name Shirley 
S.K. Catherine C A 
D.G. C 
S.K. THERINE 
D.G. And our a e 
S.K. ah 
D.G. date of birth 
S.K. ah 111111111111111111111111111111111111111  
D.G. Okay now you have testified on this case before and everythinglike 

that 
S.K. hmhmm 

Si  D;G. and you know some of the things that have come up we have this 
woman now I explained to you over the telephone when I talked to 
you the other day about how urn she's saying that there was some 
people that you know some guy- that came in dripping in blood eh first 
of all did you recognize the name of Mary Mellon.or urn or Christine 
.Slonaker 

S.K. No 
D.G. You don't recognize the names and how long did you work there 
S,K. five years 
D.G. five years and your what was you are you 
S.K. I was manager 
D.G. You're the manager do you remember that night when I guess the 

police did the police come In there were three guys that came in or 
something like that three marines or some thing I guess they were 
described as marines 

S.K. ah there was urn well we had a lot OF people at that time came over 
from Orange County 

D.G. Hmm 
S.K. .we didn't know all of 'ern 

Hmhmm 
S.K. but there was a couple of clean cut shorthaired 
D.G. hmhmm 
S.K. Guys that ah we asked to leave because they had ah they had enough 

to drink and we were 
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D.G. clean cut shorthaired.  
• S.K. yes 

D.G. shorthaired 
S.K. yes 
D.G. Okay and do you remember what they were wearing? 
S.K. One had a white tee shirt on as I recall ah poSsibly blue jeans light 

color maybe 
D.G. both of them have blue jeans? How many how many were there? 
S.K. well I'm, 
D.G. two three 
S.K. I'm gonna say between two and three like I said twenty years ago the 

one 
D.G. Yeah 
S.K. that gave me the biggest problems one I remember the most and that 

was.the one thathad the white tee shirt on and light blue jeans Ithink 
D.G. Yeah 
S.K. and I think one of them had on a light blue shirt but you know I'm not 

sure anymore 
D.G. then what 
S.K. but I know whatever they were wearing were clean because what they 

had on wouldn't be able to hide any blood 
D.G. Now did they what kind of problems did they give ya? 
S.K. Just rowdy wanted another drink and 
D.G. another drink 
S.K. and the bartender said no you guys not 
D.G. that was it 
S.K. yes 
D.G. Okay and ah Ed said no . 
S.K. Yes either I told him to cut them off or he had cut `em off I don't 

remember 
D.G. Now do you ah did you guys call the police or did the police come in 

that night 
S.K. No 
D.G. police never came in that night 
S.K. Not on this no 
D.G, oh no do you remember them coming in at all that night? 
S.K. I don't think it was until the next day after the discovery of the 

murders 
D.G. Okay urn this is a drawing that this woman that ah said she seen the 

people in the blood and everything like that is that kinds like an 
accurate description of the of the bar that you know 

S.K. Yes 
D.G. that's good 
S.K. yeah pretty much 
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And where there 

• S.K. there was a little hallway here 
D.G. Hmm let me let me just go back to this right did you ever see any 

weapons or anything on these on any of these guys 
S.K. No 
D.G. Um they have that urn Ed had when I talked to him the day before 

yesterday he had said that these two these two or three guys came in 
were well behaved and everything ah didn't seem Intoxicated or 
anything came in drank a beer and everything left then came back . 
sec, came back several hours later 

S.K. that's possible because I had been gone 
D.G. Okay 
S.K. I was at a. horse show and when I came in 
D.G. so you might have just 
S.K. that's when they had come back again 
D.G. Okay, okay so where did these people sit at ah 
S.K. they were at the bar as far as I know I was in this booth right here by 

the front door when this problem occurred with these guys 
D.G. Okay 
S.K. and I think there were some other people here I think there was three 
D.G. Yeah 
S.K. and I was (unintelligible) but I don't remember them 
D.G. so .where do you think they were you know 
S.K. I think they were at the bar the bar was packed they were standing 

people were standing all over the place 
D.G. Okay (unintelligible talking over her) • 	• 
S.K. it was a really packed night and -ah when I noticed them there were 

standing up in this area here 
D.G. Okay all right do you ah and you were there for five years so you, you 

pretty much knew all your regular customers 
S.K. Yeah 
D.G. and everything like that let me show you this photograph here do you 

recognize that lady now take in to .account that, that this picture is a 
currant picture of her drivers license so you'd have to subtract about 
twenty, twenty one years off of her age off of that photograph does 
that look does she look familiar to you at all?. 

S.K. No 
D.G. Huh 
S.K. no she has a pretty prominate nose so I would have probably 

remembered that 
D.G. Hmhmm so it doesn't 
S.K. and her eyes are kinds large. 
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D.G. Hmhmm and well so that um let me, let me read something to you 
here and this is what her part of her declaration is and, and, and that's* 
Why ah were kinda asking because urn give It Canyon Coral 

S.K. Canyon Corral 
D.G. Canyon corral was a local restaurant bar that I had been to previously 

with my family and friends for dinner and to socialize while I went 
there numerous times I only had occasionally had an alcoholic drink so 

S.K. No 
D.G. she would have maybe, maybe not necessarily sat at the bar 
S.K. she may have come in for dinner or for lunch 
D.G. yeah 
S.K. or something like that 
D.G. but not somebody you would consider as frequent or anything 
S.K. No 
D.G. Okay and the other thing I find that that and, and, and Ed went 

through this thing with me a little bit urn and probably if you were 
working there that night (unintelligible) ah she was there with a Mik 
lady by the name of Marion Mary's friend but they sometime after they 
arrived two men walked in to the bar through the back door entrance 
and through the swinging doors through the kitchen so that would put 
it this door here correct with them coming these swinging doors 

S.K. No the swinging doors over here 
D.G. but there's two set swinging doors there's another swinging door here 
S.K. Oh coming into the wall yeah 
D.G. yeah and then there 
S.K. Oh this nobody's allowed in here but the help 
D.G. okay 
S.K. kitchen 
D.C. Yeah 
S.K. and if they came in here and came In here the bartender would have 

seen it and so would the customers 
D.G. the cooks would have seem 'em 
S.K. Yeah the cooks would have seem 'em 
D.G. Okay because even these swinging doors lead back to the kitchen right 
S.K. yes 
D.G. so somebody would had to come in through the kitchens or else came 

in through here 
S.K. if they came In through the kitchen this is where the kitchen the chef 

was over here 
D.G.' because what she says um here is that ah okay swinging door through 

the kitchen came in through the back door ah entrance and through 
the swinging door through the kitchen so I mean this is the other back 

• door and you wouldn't end up through the swinging doors 
S.K. No 
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D.G. is that correct okay now both men were Caucasian and had blonde hair 
one of them was wearing a light colored tee shirt jeans and the other 
wearing overalls both men wearing tennis shoes urn this is ah because 
the men were, were coming in through the swinging door to the 
kitchen I said to them hey you're coming In the wrong way they did 
not respond instead they stood there for a couple of minutes and I just 
kinda wondered if Ed, Ed was standing there behind the bar 

S.K. he would have known 
D.G. how would have somebody have you know (unintelligible talking over 

her) 
S.K. and everybody sittin' at the bar would have seen 
D.G. Yeah 
S.K. where was she sitting did she 
D.G. (unintelligible) she said she's sitting here she's sittin' there and her 

girlfriend Mary are all sittin' here at the bar and then basically what 
happens is I goess ah, ah, ah they seem like they were either drunk or 
high oh drugs or saying something and they saw what they thought 
was mud or something on their clothing as they stood there one of the 
men focuses his attention on Mary's friend who had large breasts and 
started staring at her at that point both men proceeded to come from 
behind the bar and starting hitting on us that's when they got closer 
and they saw that there was blood ah that it wasn't mud on them but 
the spots were blood and ah most of the blood was on their shoes and 
the front portion of their clothes they also had splat blood splatter on 
their face and arms and I know twenty one years later kinda hard to 
tell if these woman were sittin' over here um that night • 

S.K. well yeah because there was woman all over the place 
D.G. Yeah 
S.K. and men too urn but I ah I was sitting here 
D.G. yeah 
S.K. did she say what time this was 
D.G. she said sometime in the evening 
S.K, Yeah because I think I'm.trying to remember when I left the, the ah 

the horse show 
D.G. Hmhmm 
S.K. (unintelligible) came back there because I would have been sitting I% 

right across from the bar 
D.G. Yeah 
S.K. and I would have defiantly noticed somebody coming in there because 

that was absolutely off 
D.G. do you remember the names 
S.K. limits 
D.G. of the cooks or who the cooks were that were there 
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S.K. Jerry ah Louie and his brother Jerry don't ask me their last name right 
now because I can't 

D.G. they're both cooks there that night 
S.K. yeah. well Jerry was probably on cuz 
D.G. Yeah 
S.K. ah Louie worked days and Jerry worked nights ah they were brothers 
D.G. so you know how to get a hold of them now or anything or 
S.K. No gosh no 
D.G. do you know of anybody that might know where they're at because I 

mean you know and according to Ed what's Ed's tellin' me Is he's said 
that he says well first of all there'd be like two large Mexican guys he 
couldn't remember their names that were cooks 

S.K. Yeah 
D,G. and they would have told 'em hey this isn't the door to come in to 
S.K. that's right 
D.G. you have to go in the other 
S.K. They would have 
D.G. so he says so they wouldn't came in and then if they did even the cook 

would had seen them and redirected 'em but they even there they 
would have passed up and then you know so you're lookin' at these 
people coming in this door he says' cooks wouldn't didn't see 'em he 
didn't see `em 

S.K. and I didn't see 'em 
D.G. and you didn't see 'em 
S.K. yeah 
D.G. and, and probably if, if you're the manager I mean would what would 

be your what would be your take as far as ah you know seeing 
somebody behind the bar 

S.K. that's the kitchen door it's not there it's over here and then the 
dishwasher sink 

D.G. Yeah 
S.K. stove and everything is over here then -there was another doorway 

here went into store room so if they came in here right straight ahead 
D.G. Yeah 
S.K. are more swinging doors that come behind the bar 
D.G. Hmhmm 
S.K, if they came ie here the cooks would have seen 'em they would have 

had to go through this swinging door 
D.G. Hmm. 
S.K. to get in here and Eddie would have seen 'em 
D.G. Hmhmm 
S.K. or r would have seen 'em.  
D.G. well you know because what my what I'm just saying is that for 
S.K. there 
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S.K. almost like a crew cut but 
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D.G. yeah 	• 
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D.G. But in the big, big scheme of thingS you cuz you've been around that 

bar business for five years 
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S . K. 
 

Yeah most of the 
D.G. It wasn't 
S.K. customers would have got up and helped me if I need any help 
D.G. Yeah and 
S.K. and, and one °rem did 
D.G. Hmhmm 
S.K. and he was my back up 
D.G. Hmhmm 
S.K. guy because he you know he didn't have a family and he was there 

quite a bit 
D.G. Okay 
S.K. and I said okay Rob it's time we got 'em out and 'I went out with 'em 

to make sure they left didn't do any damage in die parking lot 
D.G. did you see the klnda what remember what kinda car they got into 
S.K. yeah one guy got Into a white klnda I think it was well I know It was a 

pick up a white pick up and then I think I'm trying to remember what 
the other one was it was a smaller car I think 

D.G. Oh so they oh they're both in separate cars and everything 
S.K. Yeah they had two vehicles there 
D.G. Just you remember the color 

•
S.K. well the pick up was white 
D.G. Hmhmm 
S.K. then we had florescent lights out there 
D.G. yeah 
S.K. so you know it could have been tan 
D.G. Yeah 
S.K. or something to 
D.G. yeah 
S.K. but it both the vehicles were kinda light color 
D.G. ,hmm, hmm and you said that but you don't remember if there was 

only two or three ii coulda been 
S.K. there could have been three of 'ern 
D.G. Okay 
S.K. Um 	. 
D.G. but 
S.K. I, I was very much interested in the first one because 
D.G. Yeah 	 • 
S.K. he was the one you know giving me the.hard trouble too..weli I don't 

'see why I have we have to leave and they cuz you're not getting' any 
more to drink and you're rowdy and 

D.G. what, what was their approximate age 
S.K. Oh probably in there twenty's somewhere 
D.G. early mid 
S.K. Your asking a lot (laugh) 
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D.G. I know 
) S.K. Urn probably mid when you looked at `em you knew they were 

drinking age 
D.G. yeah 
S.K. so that, that goes 
D.G. Yeah 
S.K. anywhere from thirty down to what twentyfive maybe 
D.G. yeah okay can you think of any thing else? 
S.K. No I can't think of anything I haVen't already you know 
D.G. Okay 
S.K. Urn like I said I was gone the early evening which was really amazing 

cuz I never go 
D.G. Hmhmm 
S.K. anywhere else just always there but I got talked in to going td.the 

horse some friends of ours were in the horse show so I went and ah I 
remember it was cold that night and it was damp and I didn't even 
stay to the finish we left but I, I' now I can't tell you what time I got 
back whether it was eight thirty somewhere in there but I'm not sure 
because I don't remember 

D.G: Okay 
S.K. but and then I spent the rest of the evening there until after the 

business slowed down and people got out of there 
D.G. We'll be off tape and I've got ah zero nine forty one hours 

End of Tape 
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2 	 RECROSS EXAMINATION 

	

3 	BY MR. KOTTMEIER: 

	

4 	• Q.' .Mr. Gamundoy, you asked him the question, "Do You.  

	

5 	know who did this?" • 

	

6 	 A. 	Yes. 

	

7• 	 Q. 	And his answer at one time was yes. 

	

8 	 A. 	Yes. 

	

9 	 Q. 	And when you tried to follow it up the answer was 

	

10 	no. 

	

11 
	

A. • Yes'.. 

	

12 
	 MR. KOTTMEIER: Nothing further, your Honor. 

	

.13 	 THE COURT: Nothing else?' 

	

14 	 MR. NEGUS: Nothing else. 

	

.15 	 THE COURT: 'All right,' thank you, Mr. Gamundoy. You are 

	

' 16 	free to leave. Your.next witness. 

	

17 	 MR. NEGUS: Dale Sharp. 

18 

	

19 	 ERVIN DALE SHARP, 

	

20 	called as .a. witness on behalf of the Defendant, hiving been duly 

	

2.1 	sworn, testified as follows: 

	

22 	THE CLERK: Thank you. Have a seat on the witness stand, 

	

23 	please. 

	

24 	 Would'you state your full name for the record and 

	

25 	spell it, please. 

• 26 	. THE WITNESS: Ervin Dale Sharp. E-i-v-i-n, D-a-l-e, 

	

27 	S-h-a-r-p. 

	

. 28 	 THE CLERK: Thank you. 
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1 

	

2 	 RECROSS EXAMINATION 

	

3 	BY MR. KOTTMEIER: 

	

4 	 Q.' 	Mr. GamundoY, you asked him the question, "Do You 

	

5 	know who did this?" 

	

6 	 A. 	Ye s. 

	

7 	 Q. 	Ahd his answer at one time was yes. 

	

8 	 A. 	Yes. 

	

9 	 Q. 	And when yod tried to follow it up the answer was 

	

10 	no. 

	

11 	 A. 	Yes'. 

	

12 	MR. KOTTMEIER: Nothing further, your Honor. 

	

13 	 THE COURT: Nothing else?' 

	

14 	 MR. NEGUS: Nothing else., 

	

.15 	 THE COURT: 'All right',' thank you, Mr. Gamundoy. You. are 

	

16 	free to leave. Your.next witness. 

	

17 	 MR. NEGUS: Dale Sharp. 

18 

	

19 	 ERVIN DALE SHARP, 

	

20 	called as.a'witness on behalf of the Defendant, hiving been duly 

	

21 	sworn, testified as follows: 

	

22 	 THE CLERK: Thank yod. Have a seat on the witness stand, 

	

23 	please. 

	

24 	 Would you state your full'name for the•record and 

25'' spell it, please. 

	

26 	. THE WITNESS: Ervin Dale Sharp. E-r-v-i-n, D-a-l-e, 

	

27 	S-h-a-r-p. 

	

28 	 THE CLERK: Thank you,. 
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1 	 "DIRECT EXAMINATION 

	

2 	BY MR. .NEGUS: 

	

3' 	 Q. 	Mk. Sharp, what.is  your. occupation? 

	

4 	 A. 	Deputy Sheriff. 

	

5 	 Q. 	And for whom do you work? 

	

6 	 A. 	San Bernardino County. 

	

7 	 Q. 	How long have you been a deputy Sheriff? 

	

8 	 A. 	Approximately six and a half years.' 

	

9 	 Q. 	Were you working on . June 5th, 1983?. 

	

.10 	 A. 	Yes, sir. 

	

.11 	 Q. 	What was. your assignment on that particular day in 

12 June? 

	

13 	 A. 	I was assigned to patrol division that particular 

	

:i4 	day, assigned to the Loma Linda area. 

	

15 	 Q. 	Loma Linda is a city which contracts for its police.  

	

.16 	work with our Sheriff's Department; is that correct? 

	

.17 	 A. 	.Yes, sir. 

	

18 	 Q. 	And what shift were you working that day? 

	

19 	 A. 	Day shift.. 

	

20 	 Q. 	How many officers work that shift? 

	

21 	 A. 	That exact day, I can't recall.  On a normal shift, • 

	

22• 	seven. 

	

23 	 Q. 	If not, all those seven people would be assigned to 

	

24 	Loma Linda; isthat right? 

25 	 A. 	No, sir. 

26 	 Q. 	But if something important were to happen in Loma 

27 	Linda, would officers from other areas be brought in? 

28 	 A. 	Depending on the situation, yes, sir. 
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' Q. 	When Something major'happens, as far as crimes are 

	

2 	concerned, do officers' sometimes just come by to. see what's 

	

3 	happening 	so they can inform themselves; drop in, pass on? 

	

4 	 A. 	Yes, .sir. 

	

5 	 Q. 	Did that happen when you wer at the Loma Linda 

	

6 	University Medical Center on June 5th, 1983? 

	

7 
	

A. 	•No; sir. 

	

8 
	

Q. 	Nobody_ showed up? 

	

9 
	

A. 	No, sir. 

	

10 	.0. 	What time did you go to Loma Linda University 

	

11 	Medical Center on June 5th, 1983? 

	

12 	 A. 	Yes, sir. 

	

13 	 Q. 	What•  time did you get there? 

	

14 	 A. 	1344 hours. 

	

15 	 Q.• At that point in time you were driving a fully 

	

16 	equipped Sheriff's unit. 

	

17 	 A. 	Yes, sir. 

	

18 	 Q. 	And you were dispatched in reference to the 

	

19 	homicides 	that had just been discovered in Chino Hills. 

	

20 	 A. 	I wasn't advised at the time initially, I found out 

	

21 	later on that was what I was dispatched for, yes,.sit. 

	

22 	 Q. 	Before you' got out of the car? 

	

23 	 A. 	No, sir. 

	

24 	 Q. 	What did you -- what was your' purpose in going 

	

25 	there to the hospital? 

	

26 	 A. 	I was advised to go to the hospital and to call 

	

27 	dispatch. 

28 	 Q. 	Did'you do that when you got to the hospital? 

COMPUTERIZED TRANSCRIPT 



• 5979 

	

1 
	

A. 	Yes,. sir. 

	

2 
	

Q. 	At that point in time were you given the 

	

3 	information as to what you were supposed to do? 

	

4 	 A. 	Yes, sir. 

	

5 	 Q. 	At. the time that you called dispatch, what time was 

6 . that? 

	

7 	 A. 	Be approximately 1350 hours. 

	

8 	Q. 	What were you doing for the six minutes in between? 

	

9 	• A. 	Giving six minutes to advise I was 97, pulled in 

	

10 	the parking lot, get out, go in the door and call. 

	

11 	 Q. 	- That took six minutes? 

	

12 	' A. 	I would assume so. 

	

13 	• ,Q. 	Where do you get the time. 1350? 

	

14 	 A. 	That's an approximate time, going from the 1344, 

	

'15 	that I called in I 'was 97. ' 

	

16 	• Q: • Okay. So you are sure of the 1344 time. 

17 	• A. 	Yes, sir.. 

	

18 	 Q. 	And that is 1:44 civilian time? 

	

19 	 A. 	Yes, sir. 

	

20 	. Q. 	And "97* in police codes means I haVe arrived at 

	

21 	the scene. 

	

22 	 A. 	Yes;- sir. 

23 	 When you parked your car, did you park it in a 

	

'24 	regular parking place? 

	

25 	. A. 	Parked in the emergency lot. 

26 	 Q. 	How far from the door to the emergency room did you 

•27 	. park it? 

28 	 A. 'Hundred:feet. 

COMPUTERIZED TRANSCRIPT 



1 

2 

5980 

Q. 	And once you got there, did you-make the call from 

inside the emergency room? 

3 
	

A. 	Yes, sir, I did. 

4 
	

Q. ' Was there a. phone right there? 

5 
	

A. 	As you walk in at the reception' desk, yes., sir. 

6 
	

Q. 	Did you have any trouble finding that'phone? 

	

7 	 A. 	No, sir. 

	

8 	 Q. 	When you got' through with your 'phone call, had Josh 

	

9 	Ryen arrived at the emergency room yet? 

	

10 	 A. 	Not being in the actual emergency room, at the . 

	

11 	reception 	desk, I wouldn't know. In guessing I'd have to say I 

	

12 	believe so. 

	

13 	 Q. 	.As soon:as you got off,the'phone did you go right • 

	

14 	into where Josh was? 

	

15 	 A. 	I went in the emergency room at that point, yes,. 

	

'16 	sir. 

	

17 	 Q. 	And how long was it before you were allowed to go ' 

	

i8 	where Josh is? 

	

19 	 A. 	As I walked in I could see the partition was open. 

	

20 	and I could see Josh laying there. 

	

21 	. Q. 	Did you make immediate contact with Josh? 

	

'22 	 A. 	Not at that time, no, sir. 

	

23 	 Q. 	How long was it before you made contact with Josh? 

	

24 	 A. 	Approximately ten minutes. 

	

.25 	 Q. 	.1n your Sheriff's units, did you have a tape 

	

. 26 	recorder? 

	

27 	 A.. 	Yes, sir. 

	

28 	 Q. 	Is that something that,ygu,use as part of your 
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1• 	Sheriff's work? 

2 	 A. 	. Yesr .sir. 

3 	 Q. 	Did you go' out and get 

4 	 A. 	No, sir. 

5 	 Q. 	Had you been assigned to.get information from 

6 	somebody' you believed to be the sole survivor of a -mass murder? 

7 	.A. 	Nat at:that time. 

8 	 Q. 	When were you assigned to get information from • 

9 	Josh? 

• 10 	 A. 	I subsequently made phone contact with Sergeant 

11 	Arthur. 

12 	 Q. 	What time was that? 

13. 	 A; 	It would be right around the same time. I advised 

	

'14 	dispatch when I was talking to him to have Sergeant Arthur call 

	

'15 	me at the hospital and he called a few minutes,later,. 

16 	 Q. 	At that point in time did Sergeant Arthur tell you 

17' 	to try and get information from the sole survivor of a mass 

18 	murder?. 

19 	 A. 	Yes, sir. 

20 	 Q. 	'Did you.then go out and get your tape recorder? 

21 	 A.. 	No, sir. 

22 	 Q. 	how,  long after your conversation with Sergeant 

23' 	Arthur was it that you actually went in and made contact 

24 	yourself with Josh? 

25 	 A. 	Approximately a minute, 30 seconds. 

26 	 Q. 	.bo you knOw'what time. that was? . 

27 	 A. 	No, sir, 1 do not. 

28 	 Q. 	At that time, at the time that you made contact 
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1 	with Josh, was his head. bandaged?: 

	

2 	 A. 	They• were either just finishing up or it was 

	

3 	bandaged right in that area right there, I believe. 

	

4 	 Q. 	Did he have IV tubes? 

	

5 	.A. 	I believe so, yes, sir.' 

	

6 	 Q. 	Could you see what the medical people were doing ' 

	

7 	with him? 

	

8 	 A. 	They were all moving around the bed. As to exactly 

	

9 	what the were doing, I don't recall. 

	

10 	 Q. 	How many medical people, were there? 

	

11 	 A. 	Approximately six or seven. 

	

12 	 Q. 	Do you know the identities of any of these people? 

	

13 	 A. 	No, sir, I dd not. .. 

	

14 	 Q. 	Did you see anybody obtaining information from Josh 

	

15 	before you made contact with him? 

	

16 	 A. 	Yes, sir. 

	

. 17 	 Q. 	who4as that? 

	

18 	 A. 	It was a nurse. 

	

19 	 Q. 	Okay. What -- why do yoU think the person was a 

	

20 	nurse? 

	

2i 	 A. 	Because it was a female. 

	

22 	 Q. 	Did the nurse ask Josh about allergies? . 

	

23 	 A. 	I don't recall that. 

	

24 	 Q. 	Do you recall how the nurse was obtaining the 

	

.25 	information? 

	

26 	 - A. 	She had a clipboard in her hand. 

	

27 	 Q. . How was she getting the information from Josh using 

	

28 	a clipboard? 
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1 	 A: 	I believe she had jOsh write his name and ,then he 

	

2 	pointed td nuMbers for his age, date of birth and telephone' 

1 number. 

	

4 	 Q. 	Did-you obtain-that information from her? 

	

5 	 A. 	I obtained it while. she did; yes, sir. 

	

6 	 Q. 	. Did'you read. the name that 'Josh wrote? 

	

7 	 A.. 	I believe I was told, Sir. 

	

8 	 Q. 	By Whom? 

	

9 	' 	A. 	I believe it: was the female nurse. There was a 

10 - number.  of people standing around there, and I asked for the 

	

11 	name, and 	if I recall correctly, it was a .numberof people told 

	

'12 	-me "JOshua Ryen" or "Josh Ryen". 

	

13 	 Q. 	Do you know what time it was that- you learned that 

	

'14 	information? 

	

15 	A. 	Not exactly, no,. Sir. 

	

16 	'4. 	Approximation? 

	

17 	 A. 	1405, 1410, somewhere around there. 

	

.18 	..Q. 	cpuld:it - have been as late as 2:23 in the 

	

19 	afternoon? 

	

20 	 A. 	I don't believe it was that late,.no, sir. 

21 	 Q. 	Were yoU making any notes as this was going on? 

22 	 A. 	Yes, sir. 

23 	 Q. 	Where? 

•24 	 A. 	On a notepad that I carried in. 

25 	 Q. 	In November were you subpoenaed, served With a 

26 	subpoena duces tecum for those notes? 

27 	 A. 	What.was that.. question again, sir? 

28 	 Q. 	In November of 1983, were you served with a 
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1 	subpoena requesting you bring those notes to court? 

	

2 	 No, sir, .I don't believe so. 

	

3 	 Q. 	Were you ever'requested to bring the notes to 

	

4 	court? 

	

5 	.A. 	No, sir. 

	

6 	 Q. 	Did yod put down on 'your. notes basically the 

	

.7 	questions 	that you were to ask Josh? 

	

8 	At times they were the'exact questions, at times.  

	

9 	
they were 	the 'idea of what was' being said. 

	

10 	 Q. 	Did you put down the order. in which you asked the 

	

11 	questions? 
 

	

12 	A. 	The order? That would be:in'mYreport„'would be 

	

13 	the order 	that we talked about.. 

	

14 	 Q. 	I'm. talking abodt the notes. Let's just focus in 

	

15 	on these notes. 

• -16 	 Did you put down in your notes the order in which 

	

17 	the questions• were' asked? 

	

18 	 A. 	Yesi Sir. 

	

19 	 Q. 	How many pages of notes .did you take? 

	

20. 	 A. 	Two, three pages of notes, I would imagine. 

	

21 	 Q. 	Is this on a spiral notepad? 

	

22 	 A. 	Yes, sir. 

	

23 	 Q. 	Both sides of the page? 

' 	24 	 A. 	No, sir, just one side. 

	

25 	 Q. 	And what did you do with those notes? 

	

26 	.AL 	I have destroyed them. 

	

27 	. Q. 	When did you do that? 

	

28 	A. 	It would be sometime after that date. When I'm' ' 
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through with the notepad, I destroy' the notepad. 

	

2 	Q. 	Have you been told by people in your department to 

3' 	do that so that the defense doesn't have access to your notes?.  

	

4 	 A. 	. No,' sir. 

	

5 	 MR. KOTTMEIER: Objection, argumentative. 

6 .' 	THE COURT: Overruled. It may'remain. 

	

7 	BY MR. NEGUS: 

	

8 	 Q. 	Is that why you threw them away? 

	

9 	 A. 	No, sir. 

	

10 	 Q. 	Why didi you throw them away?. 

	

11 	 A. 	I' threw 'them away because of two reasons. 

	

12 	 There's 'not a place to put the notebook when - you 

	

13• 	are through with it,' such as an evidence loOker where you had; 

	

14 	say, this notebook-has confidential information in it, therefore 

	

15 	I put it in this locker. There's not a place for that. 

	

16 	 I am not going to keep the notebook at home. I 

17 '-certainly wouldn't want someone to break-in my house and get 

	

18 	information out Of-that notebook, and I've got cases that I'm 

	

19 	working on in that notebook that I don't want confidential 

20 • informants to be known or what information they gave me. 

	

21 	 Q. 	What confidential informants in that'notebook were 

	

22 	in it? 

	

23 	 A. 	I wouldn't recall. 

	

24 	• Q. 	Well, does everybody in your department follow that 

	

25 	procedure? 

	

26 	 A. 	Everyone that I know of does, yes, sir. At least 

	

27 	within the realm of a patrol'division. 

28 . 	Q. 	In this particular case, did you think that maybe 
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it was a little different, maybe a different procedure might be 

2 

3 . 	' A. 	No, sir, I did not. 

4. 	 Q. 	When you were questioning Josh, did you. have any 

5.. *difficulty doing it? 

6 	A. 	Yes, sir. 

	

7 	 Q. 	From the fetale nurse 'you found out that Josh was 8 

	

8 	years old. . 

	

.9 	 A. 	Yesr. sir. 

	

.10 	 Q. 	Did yOu think -- well, did you do anything to try,  

	

.11 	and insure that the form'of'yOur question didn't influence 

	

12 	Josh's answers? * • 

	

13 	' A. 	I would have asked the questions several times to 

	

: 14 	make sure that I had. the-correct meaning. 

	

15 	 Q. 	The same way each time or different wording? 

	

16 	 A. 	Sometimes it would haVe been the same way, 

	

17 	Sometimes it would have been different. 

	

18 	 Q. 	Did you keep trackin:your notes of the different 

	

19 	'ways in which you asked the questions?' 

	

20 	 A. 	NO, sir, I did not. 

	

21 	 Q. 	Did you attempt to tape record'the'donversation to 

	

22 	preserve how you asked .the questiOns that way, without any extra 

	

23 	effort? . 

	

24 	 A. 	No, sir, I did not. 
• 

	

25 	 Q.. From the people in the hoSpital you obtained the 

26 . name Josh. Ryen, right? 

	

27 	 A. 	Yes, 

	

28 	 - Q. - Now, was that -- did you see JoSh 'give that answer 
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1 	or did you -- was that relayed to you by word of mouth? 

	

. -2 	 A. 	It Would have been by word of mouth: 

Q. 	Did- you ever see Josh asked the question what his • 

	

4 	name wasby. these peOple in . the hoSpital? 

	

5 	 A.. 	Yes, ,sir. 

	

6 	 Q. 	And did he give the name Josh Ryen? 

	

7 	 A. 	Apparently. That was the name that he had written . 

	

8 	down. .Yes, sir. 

	

9 	Q. 	You never -- did, you attempt to get ahold of that' 

	

. 10 	particular piece of paper that he wrote on? 

	

11 	 A.' 	No, sir, I did not. 

	

.12 	 Q. 	Did you, yourself, make any attempts to see how 

	

13 	lUcid gosh was? 
 

	

14 	 A. 	Not any actual attempts where, you know, I would -- 

15. 	could make an attempt for this during the period of time. There 

	

16 	were times that I felt that'he understood and times .1 felt he.  

	

17 	didn't. 

	

18 	 Q. 	So that was a subjective feeling on your part. 

	

19 	 A. 	Yes, sir. 

	

20. 	 Q. 	Was there a neurologist present while you were in 

	

'21 	the emergency room with Josh? 

	

22 	 A. 	I would not know. 

	

23 	Q. 	Did you see Mr. Gamundoy, the gentleman that.  

	

24 	testified just before you did, while he was on the witness 

	

25 	stand?' 

	

26 	 A. 	I saw him walk in, yes, sir. 

	

27 	 Q. 	Did. you know if Mr. Gamunody'was there in the 

	

28 	emergency.room with you and Josh? 
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A. 	When I was talking. to the paramedic, which was 

	

2 	outside the partition area, there was a man there. When I came 

	

.3 	to court today I felt that possibly- that was Mr. Gamunody. 

	

4 	After seeing the man that left here, it wasn't, and I have not 

	

5 	seen Mr. Gamunody before or do I recall seeing him -before, 

	

6 	should say. 

	

7 	. 	Q. 	When, in the chronology of events, were you talking 

	

B 	to the paramedics? 

	

9 	 A. 	Prior to talking to Josh or getting his name or 

	

10 	anything. 

	

11 	 Q. 	And did you get a history from the paramedics as to 

	

.12 	what had happened? 

	

13 	 A. 	No, sir, I did nat.. 

	

14 	 Q. 	Which paramedics -- do you know which outfit the 

	

15 	'paramedic worked for? 

	

16 	 A. 	•I believe it was the Chino Fire Department. 

	

17 	 Q. 	Do he have a blue uniform on? ' 

	

18 	 A. . 	Yes,, sir. 

	

19. 	 Q. 	Was he 	what ethnic background was he? 

20 • 	A. 	I -don't recall. 

	

21 	 Q. 	Well did he give you any information about what 

	

22 	type of wounds that Josh had? 

	

23 	 A. 	No, sir,' he did not. 

	

24 	 Q. 	Did he give you any information ahodt Josh's.-- who 

	

25 	else was involved in the murder? 

	

26 	 A. 	No, sir, he did not. 

	

27 	 Q. • What were you•talking,to him about? 

	

28 	 A. 	The crime scene. 
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I 
	

Q. 	What did he tell you about the crime scene? . 

	

.2 
	

A. 	He said blood was everywhere. 

	

3 
	

Q. 	When you talked to Sergeant Arthur, did he give.you 

	

4 	• any information about the nature of the causes of the injuries 

	

5 	or anything of that nature? 

	

6 	. A. 	I don't recall. 
• 

	

7 	 Q.. 	When you began your attempts to get information 

	

8 	from Josh, did you at that point know whether he was giaing to 

	

9 	live or die? 

	

10 	• A. 	For sure'I did not know. 

	

11 	• Q.. 	In the training that you had, as a deputy sheriff 

	

12 	•well, you 	did -- you have had training as:a deputy sheriff in 

	

13 	the various aspects of your job; is that right? 

	

14 	 A. 	Yes, sir. 

	

15 	 O. 	You went to the Mr. Bland's Academy and Glen Helen 

	

16 	and did all the other in-service things that people require? 

	

17 	 A. 	The basic academy, yes,• sir. 

	

18 	 Q. 	Part of that, do they teach you certain technical 

	

19 	requirements about trying to get a dying declaration from 

	

20 	somebody? 

	

21 	 A. 	Yes, sir. 

	

22 	 Q. 	And you have to be very careful -to try and fulfill 

	

23 	certain technical legal requirement's when you're talking to 

	

24 	somebody from whom you might be getting a dying declaration; is 

	

25 	that right? 

	

26 	 A. 	I would assume so; although, you know, I was never 

	

27 	taught what you're talking about. 

	

28 	 Q. 	Well, didn't they teach you in the basic academy 
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1 	how to get a dying declaration, what you had to do? - 

	

2 
	

A. 	They told us to get what information we could. 

	

3 	 Q. 	Well, dicI they teach you 

	

4 	 THE COURT: Counsel, he answered negatively. 

	

5 	 MR. NEGUSI Well, I think --. I don't think he's answered 

	

6 	this quetio.n. If I could just ask the question. 

	

7 	 Q. 	Did they teach you that you hid to establish that 

	

'8 	the person was aware that they were dying? 

	

9 	 A. 	No, sir. 

	

10 	 Q. 	Did they teach you that had the person had to'be 

	

11 	aware that they were describing the circumstances which caused . 

	

12 	their injuries.or their demise? 

	

13 	 A. 	No, sir. 

	

14 	 Q. 	Did -you actually observe Josh to give to one of the 

	

15 	medical people his birthdate? 

	

.16 	• A. 	I saw him pointing to the clipboard at some numbers 

	

17 	that I had seen them written down -- write down. 

	

18 	 Q. 	You saw a medical person write the numbers down? 

	

19 	 A. 	Yes, sir.. 

	

20 	 Q. 	And was that the female person that you presumed 

	

21 	was a nurse? 

	

22 	 A. 	I believe so, yes, sir. 

	

23 	 Q. 	After the female perSon that you presumed was a 

	

24 	nurse wrote the numbers down, did you then put.them in'your 

25 notes? 

	

26 	 A. 	Yes, sir. 

	

27 	 Q. 	And before you destroyed your notes did you then 

	

28 	dictates those into a tape recorder back at your -- at your 
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1 	office? 

2' 	 A. 	Yes, sir. 

3 	 Q. 	And did one of the typists that work for the 

	

4 	Sheriff's 	Departient then transcribe those notes? 

	

5 	 A. 	Yes, sir. 

	

6 	 Q. 	Did you ever go back and check to see that she'-- 

	

7 	the transcriber had done it correctly? 

	

8 	 A. 	You mean check the report with the notes? 

	

9 	 Q. 	Yes. 

	

10 	 A. 	No, sir. 

	

11 	'Q. 	Did you check the report against the tape that. you 

12 . 	had made? 

	

13 	 A. 	No, sir. 

	

14 	 Q. 	l take it the tapes aren't preserved either; is 

	

15 	that right? 

	

16 	•A. 	No, sir. 

	

17 	 Q. 	They are not preserved? 

	

18 	 A. 	.No, sir, they are not. 

	

.19 	 Q. 	. Well, what was the date of birth that you obtained 

20 • for Josh' Ryen? 

	

21 	 A. 	Probably have to check my report, but I believe it 

	

22 	was 9-5-74. 

	

23 	 Q. 	Did you also obtain a telephone number? 

	

'24 	 A. 	Yes, sir. 

	

25 	 Q. 	And, probably not going to be able to remember that, 

	

26 	- right? 

	

27 	 A. 	. Probably not.' 

	

28 	• Q. 	Would you like --• would it refresh your 
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1 . recollection if you looked at your report? 

	

2 	 A. 	Yes, sir. 

	

3 	 Q.. 	And is that report prepared frOm your notes? 

	

4 	 A. 	Yes, sir. 

	

5 	 Q. 	Would you do so; please. What was it? 

	

6 	 A. 	627-4294. 

	

7 	 Q. 	While yOu were talking to.  Sergeant Arthur -- 

	

8. 	 You had several conversations with him during the 

	

9 	course of 	the time you were with .Josh; is that right? 

	

10 	 A. 	Yes; sir. 

	

. 11 	 Q. 	Did you verify with Sergeant Arthur, as part of 

	

12 	your process of .trying to'see whether Josh was . alert Cr not, if 

	

13 	that was in fact Josh's Cortent.phone 'number? 

	

14 	 A. 	No, sir. 

	

15• 	 Q. 	In your-report you also put'doWn that Josh -- you 

	

16 	put-down as coming from JoSh the, age 8; is that right? 

	

17 	 A. 	Yes, sir. 

	

Q. 	Did that come from Josh? 

	

19 	 A. 	Yes, sir.• 

	

20 	 Q. 	So, 'the -- the person that was questioning him at 

	

21 	that point in time asked him to point at how'old he was and he 

	

22 	pointed to• 8? 

	

23 	 A.' 	Yes, sir,. 

	

24 	 Q'. 	Asking you to l'Cok a,t,Exhbiit 697 that's behind' you 

	

25 	on, the board; does that appear to be a reasonable facsimile of 

	

26•' 	the papet 	that -the medical person who was questioning Josh was 

27.-  using? 

	

28 	• A. 	YoUere asking if the paper that they used had the 

COMPUTERIZED TRANSCRIPT 



5993• 

	

1 	alphabet and the numbering system on it, yes, sir, that would be.  

	

.2 	true. The, "yea.andno", I don't recall. 

	

3 	 Q. 	Was the -- was the person that was doing the 

	

4 	questioning asking Josh any questions which required a yes or no 

	

5 	answer? 

	

6 	 A. 	I don't recall. 	. 

	

7 	 Q. 	Did you take notes of that? 

	

8 	 A. 	I would have -- The notes I would have taken would 

	

9 	have went in my report as to Joshua's name, age, date of birth, 

	

10. 	phone number. 	don't believe there were any others -- any. 

	

11 	others that would have been asked. After that point I would 

	

12 	have done with Joshua, and if anybody else asked those - 

	

13 	questionSi you know, I asked them again and got in my report. 

14 ' don't know whether they were asked or not.- 

	

15 	 . Q. 	So you don't know whether other people got 

	

16 	information with what you' got or inconsistent or what? 

	

17 	 A. 	I would have no idea, sir.' 

Q.. 	You haven't checked 	you never did check to find 

19_ 	out whether everything that you had in your notes was typed up,  

	

20 	in your report though,. right? 

	

21 	A. 	I did read the report, and I was satisfied that 

	

22 	that was what I had dictated, yes, sir. 

	

23. 	 Q. 	But you didn't do. anything — .didn't do anything 

	

24 	independently like look at the notes, make sure there wasn't 

	

25 	something you had forgot and make sure of anything like that? 

26 	 A. 	No,.sir, I did not. 

27 	 Q. 	When did you —.when did .you make it, the report? 

• 28 	 A. 	After I got back to.the substation that day. 
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	1 	.0. ' What time would that haVe been? 

	

2 	. A,- fApproximately'1800 hours. 

	

3 
	 Q. 	'That would be 6:00 o'clock at night civilian time? 

	

4 
	

A. 	Yes, sir. 

	

5 
	

Q. 	And that was.the end of 'your shift? 

	

6 	 A. 	Yes, sir. 

	

7 	 Q. 	What time did you review the writtenl 'typewritten 

	

8 	report? 

	

.9 	 A. 	Approximately two days later. 

	

10 	 Q. 	During that intervening two'diys had you been out 

	

11 	in the field? 

	

12 	 A. 	Yes, sir. 

	

13 	 Q. 	And had you been --.had you been assigned to work 

	

14 	this case? 

	

15 	 A. 	I 'had been assigned to work other cases, which 

	

16 	would be the' 6th, and then. the following two dayS I worked on 

	

17• 	. this case. . 

18. Q. 	•Did that involve the days in which the -- what's 

19. been referred to as the hideout, 2991'English Road, was .  

20-  . discovered? 

	

21 	 A. 	' I .believe it was. the.end of the second day, yes, 

	

22 	sir. 

	

23. 	 Q. • And that would have been prior to your reviewing 

	

24 	your report? 

	

25 	 A. 	No, sir. I reviewed it before then. 

.26 	. Q. 	Well, that wouldhave been two days later, right? 

27 	 A. 	Well, we're talking two days from the point that 
• 

	

28 	. dictated it. •  
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1 	 Q. 	That would have been Tuesday night, approximately 
• 

	

-2 	6:00 o'clock, right? 

	

3 	 A. 	Well, it would have been sometime -- well actually, 

	

4 	it was sometime Monday'night because I picked up a Copy of the 

	

5 	report to bring it to to Sergeant Arthur after work.on the Zay 

	

'6 	of the 6th. 

	

7 	 Q. 	On June 6th, did you.  interview, yourself, and 

	

8 	' 	prepare written reports of an interview with Sue Lease? 

	

9 
	

A. 	I did an interview with Sue Leaie, yes, sir. 

10 	 Q. 	On the 6th? 

11 	 A. 	I'm not sure if it was the 6th or the 7th..  

12 	 Q. 	Do you have your reports with you? 

13 	 A. 	Yes, sir. 

14 	 Q. 	Could 'you check? 

15 	 A. 	It was on the 6th. 

16 	 Q. 	Same, day you also did an interview with a member of 

17 , the Edwards family, lived just down the hill from the Ryens?. . 

18 	 A. 	No, sir. That interview would have been on the 

19 	7th. 

20 	 0. 	Do you have the report? 

21 	 A. 	Yeah. It would have been the 7th. 

22, 	 Q. 	Soy about Kimberly Ward? 

23 	 THE COURT: Counsel, let's perhaps break it at. this 

24 	point. We will continue at 1:30. Please remember the 

25 	admonition over the noon. peripd.' 

26 	 We will take the noon recess until the hour of 

27 	1:30. 

28 	 (Noon recess taken.) 
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BAR. Duqo.  CALIFORNIA. TUESDAY. JANUAAY 8. 19,05, 1;37 P.M.  

2 

	

3 	 THE COURT: Go ahead, counsel. '  

4 . 

	

5 	 DALE SHARP, 

	

6 	called as a witness'on behalf of the Defendant', _haying. been 

7. 	Treviously , duly sworni resumed the stand and testified .  further' 

	

8 	as follows; 

9 

	

1©• 	 DIRECT EXAMINATION (Continued) 

	

11 	BY MR.-NEGUS: ' 

12 	 Q. 	Mr. Sharp, just before the break'you testified that 

13 	your interview With a member of the' Edwards family was on.the 

14 	7th rather than the 6th,of June.. 

15 	 . When you submitted your written report to your 

16 	superiors, what date 'did youhave in'the report? 

11 	 A. • It's hard to say whether I dictated the 6th or the 

18 	7th, whether it was my error or the typist. Obviously, in the 

19, 	report it came out the 6th, but.•the interview was done on the •  

20 	7th. 

21 	 .0. • Okay. Well, in the typed report that• you submitted 

22 	then . to your superiors it reads June 6th? 

23 	 A. 	Yes, sir. 

24 	 Q. 	And I take it that when you were -1- Did you read 

25 	over that typed report before it was submitted? ' 

26 	• 	A. 	That particular report •I did not receive until just• 

27 	before the prelim. 

28 	 Q. 	So, you were going•through a•process where --'Let 
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1 : me see if i understand this then, you would 

.2 
	

Who'do you normally submit your reports to? 

3 
	

A. 	This is a problem. The reports are submitted to 

	

4 	the -- the first report that I would have.taken at Loma Linda' 

	

5 	Hospital would have been submitted to one of the secretaries at 

	

6 	.Central Patrol, the initials on the bottom being K.J. who typed 

	

7 	it, that's Kelly Jensen. she typed this. on 6-6-83. I picked 

	

8 	• this report up. I read it and took it to Sergeant. Arthur that. 

	

*9 	night. 

	

10 	 ' The other reports were done. in the'West'End area 

	

11 	and were typed by the West End stenographers. I' would not know 

	

12 	who they are. And I did not receive those particular reports or 

	

13 	Took at them until the prelim. . 

	

14 	' Q. 	I see.' Well, at that point in time did you -- 

15 , 	right now you've' sort of taken the date of" June 6th. and 

	

16 	scratched it off that report of the Edwards; - is that right? 

	

17 	• 	A. 	I didn't do.it right now. I did it prior to . this 

	

18 	date, yes, sir. 

19' 	Q. 	When did you do that? 

	

20 	 A. 	It would have probably been at sometime prior to 

	

21 	the prelim. 

	

22 	 O. 	Well, did you put a supplemental in to'indicate 

	

'23 	that there was a correction? 

	

24 	 A. 	No, sir, I did not. 

	

' 25 	 Q. 	And you just:had an independent recollection that 

	

26 	it was -- that the date was wrong just from the nature of the 

27. report? 

	

28 	 A. 	Yesp.sir.' 
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Any'of your other reports that were incorrectly 

	

2 	dated? 
	 • 

	

.3 	- A. 	Yes, sir. 

	

4 
	

Q. 	Which other ones' were, those? 

	

5 
	

A. 	It would have been the report with Kathy Bilbia, 

	

6 	B-i-l-b-4-avthereport with-Cindy Reynolds, our contact iwith 

	

7 	Cindy Reynolds and the'interview with-  Cindy ReynoldS; and the 

	

8 	report with Kimberly Ward. 

	

9 	 I'have cheoked these reports and they look'correct 

	

10 	tome with the exception of the•date. The times appear to be.  

	

11 	correct. 

	

12 	 Q. 	Let.me.jUst look .at the Bilbia one 'for just a ' 

	

13 	second, will you? 

	

.14 	 Well,,that- Bilbia one wasn't really the -7 wasn't 

	

15 	really an interview with Kathy Bilbia; it was an interview with 

	

.16 	Sue Lease},  is that' correct? 

	

17 	. A. 	Sue Lease that talked about Kathy Bilbia, yes,-  sir. - 

	

. 18 	 O. 	And that interyiew according to what you had 

	

19 	written down there was at 5:30 on 6-6-83; is that right? 

	

20 	' A. 	According to what the --"is typed there, yes, sir. 

• '21 	' Q. 	And' now You have it.' crossed off and .you put a "7" 

22. 	instead of a "6"?, 

	

23 	 A. 	Yes', 

	

24 	 Q. 	Did.you do that at the lunch hour? 

25 	 A. 	Yes, I did. 	. 

26 	 You hadn't noticed that at the prelim when you were 

27• 	looking over it? 

28 	 A. 	No, sir, i did not. 
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1  Q..- • Well, how about. -- .how about Dee - Noltei.did you 	- 

2 • talk to heron June. 6th? 

3 	 . I vould-have to check' that report.. 

4 	 Q. 	Do you 'have that? 

5 	 A. , I believe so.. This'report is not dated. 
• 

6 	 Q. 	Well, wheh was it -- when was it'done? 

	

7' 	 A. • It 'would' have been they-- I believe the late 

8 . afternoon -- this is in reference to Cindy and it would have • . 

	

9 	been the late afternoon of the 7th. I believe. Yes, sir, 'the 

10. :7th. 

• 11 • 	Q. . How about Deanna Johhson, did you'tal to her? 

12 	 A. 	Yes, 1.  did. 	- 

13 	 Q. 	'When:Was that?.  

14 	.A. 	That was on the 6th. 

15 	 Q. 	Okay. At what•  time? 

16 	 • i700 hours. 	 • 

17 • 	Q. 	And where did you talk to her? 

	

'18 	 A. 	That was'at the substation in the West'End. 

19 	 Q. 	Well, did you go down to the Ryen residence on.  June 

20 	the 6th? 

21 	 A. ' No, sir, I did_not. 

22 	 Q. 	How about doWn to the Chino fails area? 

23 	 A. 	Yes, sir, I did. 

24 	 Q. 	The interview with Kimberly Ward, did that. take 

.25 	p1aCe at the -- at the check point that had been established 

26 	there? 

27 	 A. 	Yes, sir. 

28 . 	Q. 	About 5:30 in the evening? 

COMPUTERIZED TRANSCRIPT'' 



.6000. 

	

1 	 MR. KOTTMEIER:. Objection', your Honor. I See no 
• 

	

2 	relevance to this whole line of questioning. 

	

3 	 . THE COURT: I:have been wondering did it, Mr. Negus.' 

	

4: 	' MR: NEGUS: Well', it's' a .rather complicated offer of 

	

5 	proof. I will be glad. 'to make it if you want; 

	

6 	 THE COURT:. Stie r  give 'me an outline. 

	

7 	 • NEGUS: Okay.. Mr.. Sharp, I believe, is going to give. 

	

8 	statements inconsistent with Mr. O'Campo's as to when he and Mr. 

	

9 	O'Campo first-went - to talk to Josh. I believe there's going to 

	

. 10 	be inconsistent statements' between - Mr.-  O'Campo, Mr. Stharp,-and a 

	

. 11 	variety of other people.abott when certain information.  was 

	

.12 	.elicited frot Josh. 

	

-'13 • 	THE COURT: Perhaps thent:Mr: Negus, you're premature, so 

14 . let's save it then till you cross-examine the witness. and let's 

•15 	see if that. foundation is laid. 'You are anticipating. I don't 

	

16' 	knoi'if Mr. Kottmeier and Mr...Kochig .will ask those questions. 

	

17 	 MR. NEGUS:., Well, no. I'm thinking that I'm going to . 

	

18 	bring out the inconsistencies. 

	

19 	 THE COURT: Twill sustain his objection, Mr. Negus. . 	. 

	

20 	 MR.' NEGUS: There'is.one other point. It's.  also to 

	

21 	'disprove a fact that Mr. Sharp testified to earlier, which was 

	

22 	that he had not participated in the investigation of the. Ryen 

	

23 	- murders prior to his reviewing the report. We now have him 

	

24 	picking up- the report at 6:00 o'clock, I believe, Monday night 

	

25. 	in San Bernadino. We have him interviewing witnesses. 

	

26 	 THE COURT: That's enough, 	Negus. Your objection is 

	

27 	sustained, -Next question. 

	

28 	BY MR.- NEGUS: 
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I • 	4: 	Well; when did you get back 	when did you get 

	

'2 	back to 	to pick up your report in. San Bernadino? 

	

3 	. A. 	I would have•-picked it up at the end of shift on 

	

4 	the 5th, which would have been 1500 hours. At that time I took 

	

5. 	it to Sergeant Arthur. 	. 

	

6' 	 • We're talking in. reference the report of my time 

	

7 	with Josh Ryeh . at the hospital? 

	

8 	 Q. 	Right.. So that would have been 3:00 o'clock in the 

	

9 	afternoon civilian time?. 

	

10 	 A. 	Yes, sir. 

	

11 	Q.. 	Did you at some point in time introduce Mi. O'Campo 

	

:12 	to Josh Ryen? 

	

13 	 A. 	No, sir, I did not.. 

	

14 	 Q. 	Were you ever present wheM -- when Mr. O'Campo 

15 	talked to Josh? 

16 	. A. 	Not when he talked to Josh,.no, sir. I was present 

17 	I believe it was three days later while Josh was in Loma Linda 

18 	hospital. Re had been moved. I was sent to relay a message to 

19 	Deputy Gilliam. At this time I was back on patrol and.I relayed 

20 • a message to Deputy Gilliam, something concerning JoSh's family. 

21 	At that time Detective O'Campo was present in the room: 

22 	 () 	Mr. Gilliam is another deputy out of Central, 

23 	right? 

24 	 A. 	Yesl. sir. 

25 	 .Q. 	He's a regular Deputy, right, not a reserve?•  

26 	 A. 	Yes, sir. 

27 	 Q. 	Uh-huh4.. And what was 	doing at the 

28 	hospital when you went to relay this message? 
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1 	 A. 	Security. 

	

2 	 O. 	Well, Mr. Sharp, isn't it a fact that the only time 

	

3 	that regular deputies as opposed to reserves' Were providing 

4 . security for Josh•Ryen was on the 5th and the 6th? 

	

5 	'A. • I don't believe 	don't believe so, no, sir, 

	

6 	not sure of the dates, but I believe it was looking at three 

	

7 	days later that Deputy Gilliam was there. This being Wednesday, 

	

8 	I believe it was•, or Thursday even. 

	

9 	 Q. 	Thursday, June the 9th, you went to Loma Linda 

	

10 	Hospital to 'deliver a message to Mike Gilliam and O.C. 

	

11 	was there? 

	

12 	 A. 	It was either the 8th or the 9th, I'm not 'sure., 

13- 	 MR. NEGUS: Excuse me a moment, your Honor, I thought 

• 

	 14 . 	had this marked.' 

	

15 	 Q. 	When you -- when you delivered the message to Mr. 

	

16 	O'Campo 	or- Mr. Gilliam which one 	who was it that you were 

17 •. delivering to, Mr. Gilliam or Mr. O'Campo? 

	

18 	 A. 	'Deputy Gilliam. 

	

19 	 Q. 	Was there anybody else present? 

	

20 	 A. 	Detective O'Campo. 

	

21 	 Q. 	Anybody else? • 

	

22 	 A. 	No, sir. 

	

23 	 Q. 	What floor of the hospital was• this on? • 

	

24 	 A. 	I believe it was the 8th floor. 

	

25 	'Q. 	Intensive care'or was it when he had gone down to 

• 26 	the pediatric section? .  

	

27 	 A. 	It Was high up, if that's the intensive care. 

	

28 	remember I took an elevatdr up. 
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1 	 Q. 	Between the 5th and the 8th you could say that it 

	

-2 	was definitely the 8th? . 

	

3 	 A. 	No, I would not. It seemed to me like it was the 

	

.4 	8th, but I'm unsure. 

	

5 	 Q. 	Well, do you recall whether he was in a pediatric 

	

6 	ward or an intensive care ward? 
• 

	

7 	 A. 	No, sir, I do not. 

	

8 	 Q. 	Was he talking, Josh? 

	

9 	 A. 	No, sir. 

	

10 	 Q. 	Did.you -- was he communicating some other way? 

	

11 	 A. 	X don't know, sir. I did not talk to him. 

	

12 	 Q. 	Did you see him to say, "Hi," or anything? 

	

13 	 A. 	I said, "Hi," to hip, 

	

14 	 Q.' 	Did he respond? 

	

15 	 A. 	No r  sir. 

	

16 	 Q. 	was he asleep? 

	

17 	 A. 	No, sir. 

	

18 	 Q. 	Just sat there. 

	

19 	 A. 	Yes, sir. 

	

20 	 Q. 	On the evening of June the 6th, did you ever talk 

	

21 	to 0.C.? 

	

22 	 A. 	X don't recall. 

	

23. 	 Q, 	Did -- Did you, during the afternoon hours sometime 

	

24 	on June the 6th, 1983, did you ever go down to Loma Linda 

	

25 	University Medical Center and introduce Hector O'Campo to Josh 

	

26 	Ryen? 

	

27 	 A. 	I do not recall. 

	

28 	 Q. 	Well, you just testified, did you,not, that you had 

COMPUTERIZED TRANSCRIPT 



6004. 
... 	• 

1. no contact with Josh between the time that you saw him on'SundaY 

	

2 	and the. time on Wednesday or Thursday that you went up to see 

	

3 	Mr. .Gilliam? 

	

4 	 A. • That's affirmative. 

	

5 	 Q. 	So the answer would have to be that did you not? 

	

6 	 A. 	I don't believe so, no, sir. I'm trying to recall, 

	

7 	but I don't recall any time. 

	

8 	 Q. • When -- let's go' back —to the emergency room for, a 

	

-9 	bit. .First off, let me just  

	

10 	 Exhibit 697;.youdid see somebody using such an 

	

11 	exhibit to try and get information from Josh, something like 

	

12 	that? 

	

13 	 A. 	Similar to that, yep, sir. 

	

14 	 Q.. 	When I 'first asked you about that at the prelim you 

	

15 	denied that; is that correct? 

	

16 	• A. 	I am not sure•. I did advise you at one point .that 

17'. 	I was mistaken about that, or. something similar to that, I 

	

18 	forget. 

	

19 	 Q. 	.When,you first testified at the preliminary hearing 

20 • you said it .was by blinking of eyes that the person' was,getting 

	

2]. 	information? 

	

22 	 A. 	I'm not sure at this point. Reading it over•last 

	

23 	night, I believe there was point of contention where I had made 

	

24 	a mistake. At that time I had-to.go back and read my report at". 

	

25 	which time we'had straightened it out.• 

26 	 Q. . Can you do. -- try and make a diagram fOr me'of, 

	

27 , 	'liker the front entrance, where yoU parked your car, the• .  

	

28 	emergency room, and'Where Josh . Ryen was located within that 
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1 e  emergency room, including also the reception desk at Loma Linda 

	

2 	University Medical Center? • 

	

3 	 A. 	(Witness complied.) 

	

4 	MR. NEGUS: . While Mr. Sharp is doing that, .your Honor,' 

	

5 	the record should reflect that as Soon as we get a chance we 

6 ' 	will put exhibit tag 701 on the diagram that he is preparing. 

•7 	.THE COURT: All right. 

	

8 	 You might stay. is there,' sir, 	is going to ask to 

	

9 	you to explain the diagram I'm sure. 

	

10 	 e  Mr. Negus. 

	

11 	. 	MR. NEGUS: I'm looking for something. Just a second, . 

	

12 	your. Honor. 

	

13 	• THE COURT: Then have'a seat. 

	

14 	 Mr. Negus, please, try and expedite. ThiS witness 

	

15 	is taking particularly Jong. 

	

16 	' MR. NEGUS: Well, your•Honor, I'm sorry, but 

	

17 	 - THE COURT: Do your best, Mr.. Negus. 

	

18 	 MR. NEGUS: I'm.trying to do MY best; your Honor, but I 

	

19 	don't always get the answers that I anticipate. 

	

20 	 MR. KOTTMEIER:• Object to that portion, your Honor. 

	

21 	 THE COURT: Pardon? 

	

22 	 MR. KOTTMEIER: I object to Mr. Negus' editorial comment. 

	

23 	 THE COURT: Sustained. 

	

24 	BY MR. NEGUS: 

	

25 	 Q. 	Mr. Sharp, at the hearing that we had on May.15th, 

	

26• 	1983, on page -- Page 1823 Lines 7 through 9, do you• recall 

27: testifying: 

	

28 	 "-Question: And when you arrived did you park your 
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How -7  Approximately. what percentage of it took 

	

1. 	car right. outside the emergency room? 

	

2 	 "Answer: Yes, sir."? 

	

3 	 A. 	Yes; sir. 

	

4 	 Q. 	And is there a place yoh can park right outside - the',  

	

5 	doors to the emergency room right here on the diagram? ,  

	

6- 	A.- That's where I'M• parked, yes, sir. 

	

7 	 Q. 	You have it down.in.the parkihg lot.- accordingto 

8. . the diagram. 

	

9 	 A. . Well, that. would.be  --;-• I would consider that by the 

	

10 	doors compared to most hospital parking lots. 

	

11 . 	• 	(Lc 	So you wouldn't have parked your vehicle there at 

	

12 	the curb right next to the doors? 

	

13 	 A. 	No, sir. It'S.marked in red. 

	

14 	 Q. 	Oh, I see. Mr. Sharp, in the -- did all of your 

	

15 	questioning of Josh Ryen take place in this particular area 

	

16 	right here? 

17 : 	A. 	No, sir, it did not. 

	

18. 	 Q. 

	

19 	place? 

	

20 
	

A. 	I 'eamia.t give a percentage of .what questioning took 

	

.21 	place: It-would have been 15 minutes worth of questioning I 

	

22 	would imagine. 

	

23 	 Q. 	.0kay. Did that questioning take place from say, 

	

24 	oh, 2:30 to 2:45? 	
• • 

	

25 	 A. 	Well, we are talking sometime ago, but in the. -- in: 

26 - looking at the clock and guessing minutes - and ttying- to be as 

	

27 	close'as we. can, I believe-it-would have been-around 2:20 or 

	

28' 	2:25 to 15 -minutes past that that I actually -- 
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1 	 Q. 	How did you arrive at that particular time? 

	

2 	 A. 	Whit's that, sir? 

	

3. 	 Q. 	Hotit do you arrive at that particular time? 

	

4 	 A. 	Knowing the time that I arrived. 

	

5 	 Q. 	' You're just guessing from that point 'on? 

	

6 	 A. 	Knowing what I did, yes, sir. 

	

7 	 Q. 	Do you know what time. Josh left to. go to. the next 

	

8 	place he went to? 

	

9 	 A. 	No, sir, I do not. 

	

10 	 Q. 	The next place Josh•  went to was the CAT Scan room? 

	

11 	 A. 	Yes, sir. 

	

12 	 Q. 	And let's -- let's if you would assume that he left 

	

13 	. to go td the CAT Scan room at 2:45, would then 2:30 to 2:45 be 

	

14 	roughly how long you questioned him in the emergency room? 

	

15 	 A. 	Yes, sir. 

	

16 	 Q. 	Other than.  the female person that you assumed was a 

17. 	nurse, did you observe anybody else obtaining information from 

	

18 	Josh Ryen 	in the emergency room by means of a clipboard? 

	

19 	. A. 	No, sir, I did not. 

	

20 	 Q. . Did you observe any -- did you observe a male nurse.  

	

21 	in the -- 	that 	male who was a nurse -- in the emergency 

	

22 	room taking care of Josh while you were in there? 

	

23 	 A. 	There were both males and females in the room. 

	

24 	 Q. 	Okay. Did you observe a male who was a nurse 

	

25 	taking care of Joih? 

26 	 A. 	I would:be guessing as to what their occupation 

27 	was. . 

28 	 Q. ..Could have been 'a male nurse there? 
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A. . Yes,- sir. 

	

2 	 Q. 	When you. were -- when you began-your.interview with 

	

3 	Josh, did you.attempt to use the clipboard? 
l•  

	

4 	 A. 	No, sir,: I did not.. 

	

5 	 Q. 	Did that look'to you to be a bad method of trying 

	

.6 	
to get information from Josh? 

	

7 	 • A. 	No, sir, it.did not. 

	

8 	 Q. 	What method did you use?.  

	

.9 	• A. 	I used a method of having Josh squeeze mf hand for 

10. . a yes answer and no squeeze for a no answer. 

	

11 	. Q. 	How did you -- how did-you determine that -- how 

	

12 	did yod differentiate between a no and a no response? 

	

13 	 A. 	A no response'Would.be equal to. a no. 

	

14 	 Q. 	So. you..assumed that Josh was responding to all your 

	

15 	questions and didn't allow any room for him missing the question 

	

16 	or something'Of that nature. 
. • 

	

17 	 A. 	When I asked the questions, you know, it might take 

	

18 	two or three questions to get to the meaning of what was . behind 

	

15 	it. I felt sure of it. 

	

20 	' Q. 	That's again subjective . rather'than anything 

	

21 	objective; is that correct? • 

	

22 	 A. 	At that point, yes, sir.. 

	

23 	 Q. 	Well, did you explain to josh what you were going 

	

24 	to do? 

25 : 	A. 	Yes, sir. 

26 	 Q. 	And what was the 	what word6 did you explain it? 

• , 1--'• 	27 	 A. 	I told. Josh that -I was going to ask him 'some 

28 — questions, and that if the answers to the questions were yes,-  he 
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.1 	was to. squeeze my landi .if they.  were no, he was not to squeeze 

it, 

	

3 	 Q. 	And, what did'you do then? . 

A. 	I then•began. asking him queStions. 

	

5 	 Q. 	What was the first question that you asked? 

	

6 	 .Apparently you don't remember right now, am I • 

	

. 7 	correct in making that assumption? 

	

. 8 	THE COURT: I.am not sure he underStoOd the last'queStion 

	

9 	or picked up the last qUestion. 

	

10 	BY MR. NEGUS: 

	

- 11 	 Q. 	Did 'you ask•.. the last question I asked you was,. 

	

12 	what was the first question you asked Josh. 

13- 	 A: 	Yes, sir. 

	

14 	 Q. 	Now, you then shuffled through some documents and 

	

15 	you pulled out a piece of paperr. right? 

	

16 	 Ai.. 	I have got the report .laying in front of me so that.  

17 -* there aren't any mistakes. 

	

18 	 Q. 	Well, am I to assume from that that you don't.  

	

19 	really xemeMber right now, without referring to yoUt report, 

	

20 	what the first question was? 

	

21• 	 A. 	The exact first question, no, sir. 

	

22 	 Q. 	Then in your report, did you dictate that report in 

	

23 	question and answer form? I mean.like, question, "Joshua, what 

	

2A, 	is your name?"• Answer,' *Josh", something like 

2 	 A. 	Not totally, ná, sir. • 

.26 	 Q. . Basically then it is•you.rconclusions about what, 

27 -. you thought Josh was saying. 

28. . . 	A. • Well, those were.the answers I felt I was getting, 

COMPUTERIZED TRANSCRIPT 



6010 

1' 	yes,-  sir. 

2 	 Q. 	Basically your interpretation after Josh's hand 

'I 	squeeze. 

4 	- A. 	Yes, sir. 

5 	 Q.' 	Can You recall 	well, the first statement that 

6' 	you have in your report was what?' 

7 	 A. 	"Victim information." 

8 	 Q. 	That wasn't given to you though,'-right? 

9 	 A. 	It was informatiOn I had received while I was there 

10 	with the clipboard. 

11 	 Q. . But, when you have explained to Josh you were going. 

12. 	to•use the' hand squeeze method, And you start off, you are going.' 

13 	to get information out of Josh, and it your reportwhat you have 

14 	preserved for us, what's the first statement that you have 

.15 	emanating from Josh to you?. 

16 	 A. 	"The victim firit'advised me that there were three 

17 ' white male adult subjects in'the residence and he had been 

.18  ' asleep." 

19 	 Q. 	I take it you have no particular memory right now 

20 	as to what questions you asked . to get that particular . 

21 	information; is that true? 

22• 	 It would be a number 'of 'questions, yes, sir. 

23 	 Q. 	But you don't know what they were. 

24 	 A. 	The exact question, no, sir. 

25 	 Q. • How did you set the scene for him? • Do you remember. 

26 	that? I mean, how did you let him know that you were interested 

- 	27 	in the: attack? 

28 	 A.', I advised him we were going tO usethe hand. squeeze 
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1 	method, and I would have set the scene something similar.top 

	

2 	"How many peopleyere. in your.house last night?" . 

	

3 	 I was being very careful with the questions. .1 

	

:4 	realize, in looking at this report, that it leaves a lot of, 

	

5 	.questions Unanswered.' ThiS is due to the fact of Josh's . 

	

6 	situation. 

	

7 	 . 	My first .concern'at this point was for Josh and the 

	

8 	second, of course, is for the•investigation... 

	

9 	 Q. '1.understand that. But what -- do yoU remember now 

	

10. 	whether you asked him to desCribe, Aid you -- who was in your 

	

11 	house last night? Who was in your house that didn't belong last 

	

12 	night? Who attacked you? Who injured.you? Who did this to you. • 

	

13 	and your family? Can you tell, me that? Can youexclude any of, 

	

14 	those as possibilities? 

	

15 	 A. 	Yes, I ca', 

	

*16 	- Q. 	Which ones? 

	

17 	 A. 	One, I would not have used the word "attack." 

	

18 	would have not.used. "who injured you." I didn't want to say 

	

19 	anything that might have him remember something that he didn't 

	

20 	remember at this time and possibly go into shock. 

	

21 	 Q. 	Well, so, how about, did you say, "Who did this to 

	

22 	you?" 

	

23 	 A. 	Not. at that point, no, sir.: 

	

24 	. Q. 	Well, you put, "and he had been asleep.." 

	

25 	 DOes that mean you established, at least in your 

	

26 	mind, that Josh had been asleep at the time that the attack 

27 began? 

	

28 	 A. 	I asked him if he had been asleep at that time and 
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• 1 	the answer' would have been affirmative. 

	

2 	 Q. 	What was' that time? I mean, 'what Were the words . 

	

3 	that you used to establish what "that . time" meant? 

	

4 	 A. 	When the'three white male.  subjects were in the 

	

5 	house. 

	

6 	 Q. 	Did ydu.establish that the three white male 

	

7 	subjects were not Josh, his father.and Chris? - 

	

8 	A. 	No, I did riot. 

	

9 	 Q. 	Did you establish that -- did Josh say something to.  

	

10 	you, um, at that point in time, that you could use to infer that 

	

11 	they were not himselfi Christopher and his father? 

	

12 	 A. 	No, sir, not at that point. 

	

13 	Q.. 	Well, withih 'that very,, that series of'questions 

	

14 	that Continued on from that point, as you were trying to .get 

	

15 	information About these three.males, did he say anything that 

	

16 	you could eliminate those three males being Doug Ryen, Josh and 

	

17 	Chris? 

	

18 	 A. 	I don't recall. 

	

19 	 Q. 	If you could perhaps then go on to your report..  

	

20 	 . In your report you wrote, "The victim.  did not. know 

	

21 	who the suspects were." Is that correct? 

	

22 	 A. ' Yes, sir.' 

	

23 	 Q. 	'What led you to that conclusion? 

	

24 	.A. 	I would have asked him to, you know, who the three 

	

25 	male subject6 were. 

26 	 Q. 	And he would have given you no response. 

	

27' 	 No response. 

28 	 Q. 	How many. different questions did you ask to 
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determine that there were three white males involved? 

	

2 	A. 	Would have been several questions.' 

	

3 	 Q. 	Did you repeat the race question several times? 

	

4 	 A. 	No,' sir.. 

	

5 	 Q. 	How about the number? 

	

6 	 A. 	Not at this point I. didn't. 

	

'7 	 Q. 	How many -- at that point in time, how many 

	

8 	different questions did it take you to elicit infortation that 

	

9 	there were three white males? 

	

10 	 A. 	Well, it would. have been several questions. It- 

	

11 	would have been, "Were the people in your house males?" His 

	

12 	answer. "Were they:white?" I would have gotten a yes answer. 

	

13 	"Were yOu asleep" or "had you been asleep?" I would have gotten 

	

14 	a yes answer. 

	

15 	 Q. 	Do you.remember which? 

	

16 	 A. 	What was that, sir? 

	

17 	 Q. 	Do you remember whether the question was 'ffWere you 

	

18 	asleep" versus "Had you been asleep?" 

	

19 	 A. 	I don't recall. 

	

20 	 Q. 	Do you remember how you wrote this,stuff.down-in 

	

21 	your notes to key your memory later when you dictated the 

	

22 	report? 

	

.23 	 A. 	It would have been something very close to what's 

	

24 	on my report. 

	

25 	 Q. 	You have used the word "victim." Would you have 

	

26 	used the word "victim".? 

	

27 	' 	A. 	'In my notes, 'no, sir. 

	

28 	 Q. 	Maybe just -- 
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A. 	Not under 'a normal interview •I wouldn't write 
7Th 

2• 	"victim", 	no. 

	

3 	 Q. 	"Three WPM"? 

	

- 4 	 A. 	Quite possibly, yes, sir. . 

	

.5 	 Q. 	Then just the word "asleep"? 

6' 	 A. 	No, I would have probably wrote that out. 

	

' 7 	 Q. 	Did you try and determine-during-that same, in that' 

	

8 	same initial interview, the time of day that, the attack" 

	

. 9 	occurred? 

	

10 	 A. 	Yes, sir, I did. 

	

11 	 Q. 	Did you use the word."attack'"? 

	

12 	 A. 	No, sir. . 

	

13 	 Q. 	Did you.use the word "injuries"? 

	

14 	 A. 	No, sir, I did not. ' 

	

15 	 Q. 	How did you determine,, you know, what.  time of day 

	

16 	you were talking about? 

	

17 	 A. 	I would have asked him what time he was awakened. 

	

18 	 Q. 	Do you have an independent recollection of that? 

	

19 	 A. 	Well, I know'that I would not have used the word 

	

20 	"injured" 	or "attacked", it would have been something very 

	

21 	similar to that. 

	

22 	 Q. 	"Awakened by the three white males." Did you use 

	

23 	that phrase? 

	

24 	 A. 	No, sir. I believe it Was, "were you woke up?" 

	

25 	 Q. 	Well, in your -- in your report you wrote that "it 

	

26 	was still 	dark outside at the time that'the crime occurred:" Is 

27 . that right? 

	

28 	 A.' 	Uh-huh, yes. 
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1 Q. Yes?. 

2 A. Yes. 

3 Q. Did the word "crime' come into -your vocabulary? 

4 A. _NO, sir, 	it did not. 

5 Q. How did that get in yotir report? 

6 A. That is something I put in there. 

7 Q. Was the word "crime* in your notes? 

8 A. Yes, sir, it would have been. 

9 - Q. Mr. Sharp, do you believe that kr: KoChis and Mr. 

10 	Kottmeier and Mr. .Arthur "desire that you testify in such"a way 

11 	that they can argue to the jury that in telling you that there 

12 	were three white males involved in the crime, that 'Josh was just 

. 13 	confused? 

14. 	A. . No, sir, I do not believe that. 

15-. 	Q. 	Have you discussed- your testimony with either of 

16 	those three gentlemen or all of those three gentlemen before 

17 	getting on the stand• today? 

18 	 A. 	Yes, sir. 

19 	 Q. 	How many? 

20 	 A. 	Last night in my motel room I received a phone call 

21 	and also talked this morning with Mr. Kottmeier. Mr. Kottmeier 

22 	asked me the• questions, in my report, is this a sequence of. the 

23 	things that you were talking about as you go down in your 

24 	report? i advised him yes.. 

25 	 Q. 	That was the sum and substance? 

26 	 A. 	1 asked him. lastnight on the phone .if' he, if I 

if he felt that you were.going to hit on Some some of the same 

28 	questions that you had .fn the Hitch's motion. 
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Anything else? 

Be told me tope calm. 

Good advice. 

	

4 	 'After you'el•icited from. Josh the information that 

	

5 	there were three white males involved in the attack, that the 

	

6 	attack had occurred, the crime had occurred during the 

	

7 	nighttime, had been awakened up early. in•.the morning, did.you 

	

8 	get a time for "early in the Morning"? 	. 

	

9 	'A.. 	Yes, sir, I. did. 

	

10 	 Q. 	What was that? 

	

11 	 A. • Between 4:00 and 5:00.  o'clock. 

	

12 	. 	Q. 	Did you do anything like ask JOsh how sure he'was 

	

13 	of the time, or how he knew the time, or anything of that 

	

14 	nature?, 

	

15 	A. 	No, sir, I did not. 

	

16 	 Q. ' I mean, time. of attack, number of'suspects, racial 

	

17 	identity', and the fact that. Josh did not know who .they were. 

	

18 	 At that pOint in time Josh had to leave, right? 

	

19 	.A. 	Yes, sir. 

	

20 	. Q. 	That took you 15- minutes to get that information? 

	

21 	 A.. • Yes, sir. 

	

22 	. Q.' 	Was the fact that it 'took that long to get that 

	

23 	information. due to the fact that the hand squeeze method was 

	

24 	somewhat awkward? 

	

25 	 A. 	No, sir; it had to. do with, two things: 

	

26 	 The questions were, of course, awkward, and how I. 

	

.27 	was wording them,'and trying to make sure that.I didn't say 

	

28 	something to hurt JoSh.. 
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1 	 And the level of noise in the emergency room was 

	

2 	high, and•I wanted, you know, to take time and wait for the 

	

3. 	spots where the level wasn't so high so as to make sure that 

	

4 	Josh heard me. 

Q. 	Which hand' were you holding? 

	

6 	 A. 	His right hand. 

	

7 	 Q. • Did he,have.-.- did Josh have any difficulty 

	

8 	maneuvering that-hand? 

	

9 	 A. 	'Not in the squeeze itself,' no, sir. 

	

10 	Q. 	Did he have an IV in it? 

	

11 	 A. 	Yes, sir, I - believe I did. 

	

12 	 Q. 	WasJosh's.eyes open during the entire 15 minutes 

	

13 	that you were there in the emergency room with him? 

	

14 	' 	A. 	No, sir. 

	

15 	 Q. 	Did he. ever 4o to sleep? 

	

16 	 A. 	• No, sir. There was times that he closed, his eye, 

	

17' 	but it didn't appear to me that he did go to sleep. 

	

18 	 When you 	when you obtained the information from 

	

19 	Josh as to numbers, did you get a sqUeeze for the "three"? 

	

20 	 A. 	Yes, sir. 

	

21 	 Q. 	Did you get a squeeze for the "white"? 

	

22 	 A. 	Yes, sir. 

	

23 	 Q. 	Squeeze for the "melee?. 

	

24 	 A. 	.Yesp sir. 

	

'25 	 Q. 	And a squeeze for the ".adults"? 

	

'26 	 A. 	Yes, sir. 

	

27 	. 	Q. 	When you asked Josh did .he know who they were, was 

	

28 	that the question you used; precise question? 

COMPUTERIZED TRANSCRIPT 



• 

At  :Do you know -7 did you know who.they". !Did you 

	

2. 	know these people" would have, probably have been a more correct 

	

3 	statement. 

	

4 	 . Q. 	Well in your report you put down, "Did notknoW who 

	

5 	the suspects were?!  

	

6 	 A, .That's . correct... 

	

7 	 Q. . Did you use' the word "suspects!?. 

	

.8 	 .A.. 	No, sir, I did, not. 

	

9 	 Q. 	So. you can't really tell from your report' what 

	

10 	exact question you asked, right? .  

.11 

12 

13 

A. 	:Na,. 	sir, that's the idea of What was said at that 

point. 	I did not.do every question and every answer; I 

paraphrased it to the idea; 	' 

f-\ 14 Q. 	When you asked that question, I take it you got no 

15 . response. 

16 A. 	Yes, 	sir., 

17 : Q. 	And-that was the last question you asked before. the 

18 • doctors moved in and'took Josh out of the emergency room, right? 

19 A. 	Yes, 	sir. 

20 Q.• 	During that point in'time did you ever, user  "Would 

"21 you recognize.the people?! 	Did you. ever ask Josh that? 

	

22 	 A... Not at that point in time, no, sir. 

	

23 	 Q. 	Did you ever ask him if he could identify them? 

	

24 	 A. 	Not at that point in time, no, sir. 

	

25 	 Q. 	Haw much after you'left the emergency room was it 

	

26 	that you began. to question Josh again? 

• 27 	 Ac 	Would have been' almost an hour.. 

	

" 28 	 0. • So, if he left at 2:45,•it would have been 
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1 	approximately 3:45? 

	

2 	 A. 	Yes, sir. 

	

3 	 Q. 	During that periodOf time did you have any contact 

	

4 	with Billy Arthur? 

	

5 	 A. 	Yes, sir. • 

	

.6 	 Q. 	Did you, amongst other things, relay to him the 

	

. 7 	information that you'd already obtained from Josh?' . 

•8 	 A. 	Yes, sir. 

	

.9 	 Q. 	When you began questioning Josh again,'where is the 

	

10 	CAT Scan•room with respect to the ER Room? 

	

11 	A. 	Up an• elevator. It would be, there's a hallway 

	

12 	that leads from the emergency roomr .and you go up an elevator, 

	

13 	then you go down another hallway.andyou are there. 

	

14 	 Q. 	How many people were 	the CAT. Scan room with you 

	

.15 	when you were interviewing Josh? 

	

16 	 A. 	There were three people involved in the CAT Scan. 

	

17 	They were in and out, for the most part. Nobody was there while 

	

18 	• I was interviewing him. I'd have. to wait, of courset 'until 

	

la 	after the CAT Scan was'dong. 

	

20 	 Q. 	By the way, after you got through with Josh, did 

	

21 	you ever go back and interview the people in the emergency.room 

	

22 	who had talked•to him before, you had to find out what they'd 

	

23 	learned? 

	

24. 	 A. 	No, sir, I did not. 

	

25 	 Q. 	How long did the second interview last? 

	

26 	 A. 	Approximately 45 minutes. 

2/ • 	'0. 	.Were you able to get the 'information-frOm Jo6i1 .  

	

28• 	quicker than you were the first time? 
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1 	• . 	'A. 	A little bit qUickerr. yes, sit. 

	

2 	 Q. 	In the 'CAT Scan room, did Josh remain awake? 

	

3 	 A. 	There were times that he closed his.eyes. I don't 

	

4 	believe he ever went, to sleep in the CAT Scan room. 

	

5' 	 Q.' 	Similar to the way he had behaved in the emergency 

	

6 	room?. 

7. 	 A. 	Yes, sir. *  

	

8 	 Q. 	At that point in time was he still -- did he still 

	

.9 	have IV's hooked up with him? 

10 . 	 A. 	I'm not sure. 

	

11 	.Q. 	Given the awkwardness of y.our questions and the 

	

12' 	difficulty of getting information from Josh, in the intervening 

	

13 	.hour, did you'go out to the, car and pick up your • tape recorder? 

	

14 	 A.' 	No, sir, I did: not. 

	

.15 	 Q. 	When you began requestioning Josh, what.was the -- 

	

16 	.how did. ou rebegin the interview? 

17 • ' 	A. 	I asked him if he lived in the house where he'was 

	

18 	found. 

	

19 	 Q. 	And did he squeeze your hand? 

	

20 	 A. 	Yes, sir. 

	

—21 	 Q. 	Did you ask him about any crimes that. his family 

	

22 	had been the victim of recently? 

	

23. 	 A. 

	

24 	 Q. 	Did he squeeze - your hand when you asked about that? 

	

25 	 A. 	No, sir, that was a negative response. 

26 ' 	 Q. 	At this point in time in your notes, did you begin 

	

27• 	to at least-attempt to try and take some notes as to, as to what 

	

28. 	questions you. were asking. him? . 
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1 	 A. 	I.  was, taking. notes; the.who e way. 

	

2 	'Q. :What hand were yOU holding Josh's in yourself? 

	

3 	 A. ...MY'right hand. 

4.. 	Q. 	What hand do you write with? 

	

5 	 A. 	Left hand. 

	

6 	 Q. 	And did you have your notebook pad so.you were 

	

7, 	writing with the one hand,and squeezing,with the other? 

	

8 	 A. ' Part of the time. Sometimes I would, you know, 

	

9. 	remove my hand from his and, write and then place it back'in his. 

	

10 	hand. 

	

11. 	• Q. 	Were there like 	did you have gaps of time then 

	

12 	between the different questions? 

	

13 	' A. 	Yes, sir. 

	

14 Q. 	10, 15, 20 seconds, something like that? 

	

15 	 Yes4.sir. 

	

16 	 Q. 	Did you ask a question again trying to; in your 

	

17 	way, elicit information about suspects? 

	

18 	 A. 	. Yes, - sir. 

	

19 	 Q. 	Okay. Before you asked him that question, did you 

	

20 	indicate'to him that you were essentially attempting. to repeat 

	

21 	the questions that you had' already asked him? : • 

	

22 	'A. 	No, sir... 

	

23 	 Q. 	When you first began-  talking to Josh in the CAT 

24 	Scan room, it was basically getting additional information that . 

25 	.you hadn't asked him before; is that right? 

26 	 A. '-Both. 

27 	 Q. 	The, firstquestion you hadn':t asked him earlier, if 

28 	he lived in the house where he was found, right? That was new', 
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right? 

A. 	Yes, sirC 

3 • 	Q. 	The second question about if his family had been 

	

4 	. the victim of burglaries and robberies, that also was new type 

	

5 	of Stuff. 

	

6 	 A. 	,Yes.. 

	

7 	 Q. 	The third question, did you take the approximate 

	

-8 	words that•yOu used for. that - third question? 

4. 	A. 	Yes, sir. 

	

.10 	 Q.. • And what did you write in your report? 

	

.11 	 A. . -I wrate-7  I asked the victim if there• was anyone 

	

12 	around the house yesterday that didn't belong there, and the 

	

13 	answer was in the affirmative. '. 

	

14 	 Q. 	'That particular question,'then'in your mind, that 

	

15 	was to try'to get'back to the issue of suspects again. 

	

.16 	 A. 	Yes, sir. 

	

17 	 'Q. 	Did - you actually use the phrase "Yesterday"? 

	

18 	 A. • Yes, I•  did. 

	

19 	 Q. 	Did you clarify for Josh, when you used that 

	

20 	phrase, that you were referring to.the time of the attack? 

	

21 	 A. 	No, sir, I did not. 

	

22• 	 Q. 	At .that point' in time did. you try and .go into that 

	

23 	subject of having scene somebody around the house yesterday, 

	

24 	that didn't belong there in greater depth? 

	

25 	 A. 	Yes, sir, I did. 

• 26 	 Q. 	How long did you ask Josh questions then about that 

27 	subjectv having seen'somebody around the house yesterday that 

	

'28 	didn't belong there? 
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.A. - It would have'been on and off for approximately 30 ' 

2 	minutes. There were, times that I stopped asking him questiOns 

3 	and we talked about other things. 

4 
	

Q. 	Well, in the narrative. of your report -- 

5 
	

Your report's essentially a twopaged typed.report? 

6 
	

A. 	Yes, sir. 

7 
	

Q. 	Okay. And in the -- in the narrative of the report 

8 	you essentially go on'for well over. 50 percent of all the• 

	

9 	information you have for Josh; is that correct? 

	

10 	 A. 	Yes, sir. 

	

11 	 Q. 	You're going into -- into descriptions, ages that. 

	

12 	sort of thing about these people? ' 

	

13 	 A. 	Yes, sir. 

	

14 	 Q. 	You got rather detailed descriptions, did• you not? 

	

15 	 A. 	Yes, sir. 

	

16 	 Q. 	• Was'ihat a very, very time consuming process? . 

	

17 	 A. 	No, sir. It wasn't as long as you might think, you 

•18 	know, five minutes. 

	

19 	 Q. 	Five minutes to get all those descriptions? 

A. 	Yeah.' It didn't take long.. 

	

21 	 Q. 	Well, you were writing down -- you couldn't sort of 

	

22' 	just go tell me in ten words or less, you knoW, the deScription, 

	

23 	right? I mean, you had to go each particular -- each particular 

	

24 	thing, right? 

	

25 	 A. 	Yes, sir. 

	

26 	 You got hieghts?. 

	

27 	 A. 	Yes, sir. 

	

28 	 Q. 	Did you just happen. to hit on the height, right 
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1 ' 'height. the first time Cr did:it take awhile? 

	

2 	 A. 	I started at five foot. 

	

3 	So, there would be a question, a "no" respOnse 

	

4 	did you clarify that; make sure that the no was not i'"no 

5 . response"? 

	

6 	, A. 	Not at that time. It wasn't'that hard when I'm 
•• 	• 	.. 	. 	• 	, 

	

7 	going five foot one, five foot two, five foot three, five foot 

	

8 	five, on up' to where the first one was five foot eight; and then' 

	

9 	I would 'show him marked on me where five. foot eight was. 

	

10 	 Q. 	Well, the first wheh you actually got the material 
- 	- 

	

,•11 	that didn't involve getting descriptions of these -- of these 

	

12 	, .individuals that had been at the house the day before, that was 

	

:13' 	right towards the end of the interview, right? 

	

14 	 A. 	Yes, sir. 

	

15 	 Q. 	Within five minutes. of the end? 

	

16 	 A. 	Could you clarify exactly where you mean on the '• 

	

17. 	• report? 

	

18 	 Q. 	Okay. Well, let's -- let."s back up a bit an go a 

	

19 	bit SlOwer.. 

	

20 	 First off, did you first try and clarify like . 

21- 	when -- when in time It was that Irish had seen-the people around 

	

22. 	the,house that didn't belong there? 

	

23 	 A. 	Yes, sir.' 

	

24 	 Q. 	Okay. And in your 	in' your report you have the 

	

25 	conclhaiOn "approximately dusk"; is that right? 

	

26 	 A. 	Yes, sir. .. 

•( ; 	27 	 Q.. 	Okay. I take it that the first question 'out of 

	

28' 	your mouth in. order to get that partiCular -- that particular 
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1 	bit of information was not the question, was it approximately 
( 	• 	• 

	

2 	dusk when all this happened, right,. you had to sort of fish for 

	

3 	it a little bit? 

	

4. 	 A. 	Yes, sir.. 

	

5 	 Q. 	And how did you fish for it? 

	

6 	 .A. 	Well, I would have started with probably morning 

	

7 	and gone to afternoon and.was it dark and gotten no response,. 

	

B 	. and I would have• asked, is it -- .was it dusk, was it just -- in 

	

9 	fact, I don't even believe I would have said the word "dusk", 

	

10 	considering hid age, I would.have'dimply said domething similar 

	

11 	to was it getting dark outside. 

	

12 	 .Q. 	With ten or fifteen minutes -- ten or fifteen. 

	

13. 	second'pauses again between the questions? 

	

. 14 	 A. 	I don't believe I pauded there ten or fifteen 

	

15 	seconds, but it would have been a pause between, you know, time 

	

16 	to give him time to sqUeeze. 

	

17 	 Q. 	Well, you are -- Well, you're also making an effort 

	

18 	not to tire Josh out by going too fast or too 'intenselyfor him? 

	

19 	 A. 	I was careful, but I really never thought about 

	

20 	tiring him out. 

	

21 	 Q. 	Anyway, through this elaborate method you got a 

	

22 	.vehicle description? 

	

. 23 	 A. 	Yes; sir: 

	

24 	 Q. 	Chevy Impala, older model? 

	

25 	 A. 	Yes, sir. 

	

,26 	 Q. 	Each:of those things I take it would be a separate 

	

27 	series of questions? 

	

28 	 A. 	Yes, sir. 
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Q. • ' The number of doors? 

	

2 	 A. 	Yesr'sir. 

	

3 	 Q. 	The Color? 

	

4 	 A. 	Yes, sir. 

	

5 	 Q. ' In fact, you even got distinctive information'about 

	

6 	the paint job, right? 

	

7 	. A. 	Yes, sir. 

	

8 	 Q. 	You got information as to where -- where Josh had 

	

9 	seen them there? 

	

10 	 A. 	At his -- at his residence? 

	

11 	 Q. 	Well, you wrote down, did you not, that 

	

12 	 A. 	,Yes, sir. 

13. . 	Q. 	-- the Chevy had pulled into th'e driveway of his 

	

14 	residence? 

	

.15 	 A. 	Yes, sir: 

	

.16 	 Q. 	That certainly Wasn't an easy sort of thing to get' 

	

17 	by yes and no hand squeeze questions, was it? 

	

18 	 A. 	No, sir, 'it wasn't. 

	

'19 	 Q. 	Took a bit of time? 

	

20' 	 A. 	A little bit. 

	

21 	 Q. 	Three or four minutes?' 

	

22 	 A. 	'It would haVe.been something similar to, did they 

	

23 	go in your house, negative response; did they take talk to your 

	

24 	dad, affirmative; were they in the front• yard, negative; were 

	

25 	they on the driveway; this. type of thing. 

	

26 	- Q. , And you -- again you determined the fact that these 

	

27 	people wheie male? 

	

28 	 A. 	Yes, sir: 
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- 1 	Q. 	And that these people were Mexicans? 

	

2 	 A. 	Yes, sir. 

• 3 	 Q. 	Okay. In answering those kind of questions, how 

	

4 	many different racial categories did you give Josh? 

	

.5 	 A. 	I believe I would have started with White, Mexican, 

	

6 	Black, and I don't believe r ever reached Black. • 

• 7 	 Q. 	So, when you -- in this particular situation then , 

	

8 	when you're getting the - description of the people that had been 

	

9 	up at the houSe the day before, you asked White, got no hand 

	

10 	squeezer  then went on to Mexican, and -- and got a hand squeeze? 

	

11 	 A. 	Yes, sir. 

	

12 	 Q. 	Did you -- did you do anything to determine that 

	

13 	they were all three the same ethnic background? 

	

14 	 A. 	Yes, sir. 

	

15 	 Q. 	How did you do that? 
. 	• 

16 	 A. 	That came on the descriptions. In the same manner. 

17 . 	Q. 	Was Josh in any way being, I don't want to use the• 

16 • 	word "evasive", but showing reluctance to answer your questions 

19 	during this 	during this period of time? 

20 	 A. 	No, sir, he wasn't. 

21 	 Q. • Did his -- did his attention ever appear to wander? 

22 	 A. 	Yes, sir. 

23 	 Q. 	How did that happen? 

24. 	 A. 	He would start to close his eyes, at which point 

25 	would let him close them for a few seconds; then I would bring 

. 26 	up the idea of baseball, and he seemed to like baseball and this 

27 	kind of perked him up a little bit. 

28 	 Q.* 	So, essentially you were using baseball as sort of 
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1 	an enticement to 'get Josh's .mind back on .the subject at hand? • 

	

2 	 A. 	Well, I would use it to perk hii up, and then we 	• 

	

3 	.might'talk about.  baseball for a few minutes and then :go. back to 

	

4 	the questions. 

	

5 	• 	.0. 	How did you talk about baseball, hand squeeze. 

	

6 	•method? Do you like the Dodgers? You like the Angels? .That 

7. 	sort of thing?' 

	

8 
	

A. 	No, I told him that I liked the Angels. And I 

	

9 	asked him if he did, and I would have gotten a hand squeeze and 

	

10 	then I would do most of the talking about the. Angels, and he 

	

11 	smiled. 

	

12 	 Q. —How many -- how many times did that happen during 

	

13 	the 'conversation? 

• 14 	 A. 	I don't recall. There was a few. 

	

'15 	 Q. 	Was. that all during the time that you were getting 

	

16 	the description? • 

	

17 	 A. 	.The three descriptions that I got, no, those came - 

	

18 
	

all at one time. It would have been sometime in between the 

	

19 	questions. 

	

20 	 MR. NEGUS: I think this is probably as appropriate,time 

21 	as any to take the break,, your Honor.,  

22 	 THE COURT: All right. Take the afternoon recess. 

23 	 (Recess taken.) 

24 

25 

26 

27 

28 
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1 

	

2 	 THE COURT: Go ahead sir. 

3 

	

4 	 DIRECT EXAMINATION (Resumed). 

	

5 	BY. MR. NEGUS: 

	

6 	 Q. 	Mr. Sharp, to out it short, could you please give 

	

7 	the descriptions you got of the various suspects. 

	

8 
	

A. 	Suspeat No. 1, five foot eight, slim build, long, 

	

9 	shoulder-length black hair, just above the shoulders, wearing 

	

10 	Levi's, white T-shirt,, possibly aged 18 to 20, Mexican male. 

	

11 	 Suspect Nb. 2, five nine, slim build, dark hair, 

	

12 	short, wearing Levi's and a blue short sleeved shirt, la to 20 

	

13 	years, Mexican male. 

	

14 	 Suspect No. 3, five eleven, slim build, dark'hair, 

	

15 	short, wearing Levi's, red long-sleaved shirt, aged 18 to 20, 

	

16 	Mexican male. 

	

17 	• Q. 	After that, is that when you started to talk a 

	

18 	little' bit about baseball? 

	

19 	- A. 	We might have talked abOut it at that point. ,There 

	

20 	was times when it was, the questioning was broke before that. 

	

21 	To exactly what time that was done, I•wouldn't 

	

22 	 Q. 	Did you then, after you gOt the information, did 

	

23 	you then try and develop that a little bit further by trying to 

	

24 	get some idea of what the suspects were doing? 

	

25 	 A. 	Yes, sir. 

	

26 	Q. 	And did you use the word "suspect" with these 

	

27 	particular people? 

	

28 	 A. 	No, sir, I did not. 
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Q. 	How did you refer to them? 

2 
	

A. ' I told Josh that we were going to talk about the 

	

3 	. three people that were at his house at dusk, and I wanted him to 

	

4 	get the NC). 1 guy in his mind. And then we talked, then we went 

	

5 	to the No. 2 guy, and the No. 3 guy. 

	

6 	 Q. 	So, after you got all three guys and had them all 

	

7 	described, with shirts and all, did you then still refer to them 

	

8 	as. the three guys that had gone in his house at night, or how 	' 

	

9 	did you refer * to them? 

	

10 	. A. 	I asked him what the three guys talked about with 

	

11 	his dad, 

	

12. 	 Q. 	Did you say, three guys? Was that the word you 

	

13 	used, or three Mexicans., three young guys. Do you recall? 

	

14 	 A. 	I would have said "guys". 

	

15 	'Q.' 	At that point in time, had you'asked -- as you were 

	

16 	asking at the time, you were asking about the conversations the 

	

17 	people that Josh had described as young Mexican had had with his 

	

18 	father, had you done anything to try and determind whether or 

	

19 	not the three guys that had been at his house yesterday had ever 

	

20 	come back to the house that evening? 

	

21 	- A. 	Not at that point, no, sir. 

	

22 	 Q. 	-So you continued talking about the three guys and 

	

. 23 	did-you get information that. they were not there to talk about 

	

24 	horses?' 

	

25 	 A. 	Yes, sir. 

	

26 	 Q. 	And that Josh wasn't quite sure what they were 

(Th 	. 27 	there• for, perhaps to get'' directions or something, 

	

28 	 A. 	Yes, sir. 
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1 	 Q. ' How did you -- how did you determine that 'there was 
. 	. 

2 • this doubt in Josh's mind about what they were there for. Was 

	

3 	that because he gave you inconsistent responses? 

	

4 	' 	' Yeah. At that point I was going through a number 

	

5 	of thing's, did they talk toyotir dad about horses, negative. 

	

6 	Did they talk to your dad about work, negative. Did . they talk 

	

7 	to your dad about directions, negative. 

	

8 	 And then I ran put of things to say, so I would 

	

9 	have said something'similar, do you believe'that possibly your 

	

10 	dad.woUld have been giving directions? That yes an affirmative 

	

11 	response. 

	

12 	 Q. 	Basically you would come -- after , a long period. 

13 

	

13 	when Josh would just lie there without squeezing your hand. 

	

' 14 	 A. 	Yes, sir. ' 

	

15 	 Q. 	During that period of time did Josh have his eyes 

	

16 	closed? 

	

17 	 A. 	No, sir. 

	

18 	 Q. 	You are sure about that?' 

	

19 	 A. 	I don't believe he did. He might have, you know, 

	

20 	closed it for a few seconds, but nothing for any length of 

	

21 	period of time. 

	

. 22 	 .Q. 	Did you talk about baseball in that period of time? 

	

23 	 A. 	We could have. 

	

24 	 Q. 	After that, well, that was not -- you didn't really 

	

25 	get anThard information out of that particular type 

	

26 	conversation trying to figure out what the purpose of the 

	

27 	Mexicans being there'was; is that right? 	• 

	

28 	 A. 	Not at that pointf .no, sir. 
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1 	. Q. 	Then at that point after you got the information 

	

2 	about the conversations with his father,'did you, did yoU at 

	

3 	that point in time try and find out whether or not those people 

	

4 	had come back later or whether they were the same people he 

	

5 	talked about earlier, or-did you go back in to some other 

	

6 	subject? 

	

7 	 A. 	I went back into some other subject. 

	

8 	 Q. 	And what was'that? 

	

9 	 A. 	I again asked. him about the vehicle. 

	

10 	 Q. 	Did you go through the whole thing again? 

	

11 	 A. 	Yes, sir. 

	

12 	 Q. 	And was this again the vehicle that the three guys 

	

13 	had been in that you were talking to him about? 

	

14 	 A. 	'Yes, sir, 

	

15 	 Q. 	And you specified it in those particular terms/ is 

	

16 	that right? 

	

17 	 A. 	Yes, sir. 

	

18' 	 Q. 	At that point in time, the information you got was 

	

19 	all consistent with information that you had received earlier?.  

	

20 	 A. 	With the exception of one part, yes, sir. 

	

21 	• Q. 	Well, the one thing that was different about this 

22 	particular go around was that Josh would refer to the vehicle as 

23 	a low-rider; is that right? Somehow you got the idea that he 

24 	was. referring to it as a low-rider. 

25 	 A. 	Yes, sir. And Josh advised that the vehicle had a 

26 	appeared small to him. 

27 	 Q. 	That Wasn't, necessarily inconsistent with what he 

28 	had said earlier, just additional; is that right? 
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1 	 X. 	Well, I thought it was inconsistent, because of the 

	

2 	fact that a Chevy Impala'is a large car. 

	

3 	 Q. 	At that point in time did yod.know what size the 

	

4 	vehicles that Josh's family had? 

	

5 	 A. 	No, sir, I did not, with the exception that I had a 

	

6 	conversation on the phone with. Sergeant Arthur and he asked me 

	

7 	to ask Josh' if the family had owned a white station wagon. I 

	

8 	did not know if they had owned it at that time,. I was•just asked 

	

9 	to ask it. 

	

10 	 Q. 	When you were given the information from Sergeant 

	

11 	Arthur about the white station wagon, was it described to you in 

	

12 	anymore'particulararea than a white station wagon?. 

	

13 
	

A. 	No, sir. 

	

14 	 Q. 	No make, no year, anything of that nature? 

	

15 	. A. 	No, sir. 

	

16 	• Q. 	When you were asking the questions to Josh, were 

	

17 	you aware that the Ryens station wagon was in fact a panelled 

	

18 	station wagon? 

	

19 	 A. 	No, sir, I was not. 

	

20 	 Q. 	The information about the.vehicle being a low-rider 

	

21 	that the three guys had had, how was that developed? 

	

22 	 A. 	Due to the description that he gave me of the 

23 	vehicle, Chevy Impala, older model Chevy Impala, this was what 

	

24 	many vehicles look like and what is commonly known in the 

	

25 	streets as .a low-rider. 

26 	 Q. 	Did you -- so what you asked him, did you ask him 

27 	if he knew what .a low-rider was? 

28 	 A. 	No, I asked him if it was a low-rider. 
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•1 	 Q. 	You just assumed that-Josh knew? 

2 	 A. 	Yes, sir. 

3 	 Q. 	At that point in time he ,squeezed your hand? •  

4 	 A. 	Yes, sir. 

5 	 Q. 	When you asked Josh the question that Sergeant 

6 	Arthur wanted you to ask him about the station wagon, 

7 	essentially you got -- you asked him in what words? 

8 	 A. 	I asked him if his family had owned a station 

9 	wagon, Negative response. 

10 

11 

12 

I then asked hilm.  if he had seen a station wagon 

around the area or anything. 	We spent a great deal of time on 

that station wagon and nothing I got was pbsitive. 

13 Q.- Well, in your report -- do you know that that's 

14 important to the prosecution? 

15 A. The station wagon? 

16 Q. Yeah. 

17 A. I know there was a station wagon missing. 

18 Q. In your particular. testimony -- 

19 A. I would not know whether that it was important or 

20 .not. 

21 Q. In your report did you describe this extensive 

22 conversation? 

23 A. No, 	sir. 	. 

24 0; What did you put in your report? 

25 A. I asked the victim if his family owned a white 

26 station wagon. 	The reply was negative. 

27 Q. Reply singular? 

28 A. Yes, sir. 
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rm. 
	1 	 Q. 	After that.  did you make some effort in your mind -- 

2 	'did you attempt in your own mind to try and see whether or not 

3 	the three Mexicans were in any way associated with the - three 

4 	White males? 

5 . 	A. 	I asked him if he felt that these were the people 

6 	that were in his house this morning when everything went crazy. 

7 	 Q. 	Is that the way that you phrased the question? 

S 	 A. 	Yes, that is.' 

9 	 Q. 	So you said "this morning"? 

10 	 A. 	Yes, sir. 

11 	 Q. 	In the hospital, there in the CAT Scan room, were 

12 	there any windows through which it would have been possible for 

13 	Josh to look out and see what time of day it was? 

14 	 A. 	There's windows in the CAT Scan room where you can 

'15 	seen a person laying down. Whether or not there was a clock 

16 	- there, I wouldn't recall. 

17 	 Q. 	I was just thinking, would you be able to look out 

18 	and see trees and -- 

19 	 A. 	No. 

20 	 Q. 	-- daylight? 

21 . 	A. 	No, sir. It is just a window that would be between 

22 	the controls of the CAT Scan and the CAT Scan machine itself. 

23 	It is inside, there is no outside windows. 

24 	 Q. 	So, there, as you sat there in the CAT Scan room 

25. 	you didn't have a watch to look at, there would be no way for 

26 	you to know what time it was; is that correct? 

27 	 A. 	That is correct. 

28 	 Q. 	And when you Asked that question,, um, about people 
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ONE CALL RECEIVED:  

Approximately 130 hours, Monday, 12-17-84, I received a phone call 
firdtn a subject by the name of Lt. JAMES HENSON of the California Medici3 

• Facility at Vacaville ,in regards to some information he_had.on KEVIN 
COOPER. 

Foththfait  

Phone call that I made to Lt.114ENSON at Vacaville (7e)4.18-6841 
extension2474. I called him in reference to .the note he left with  
Sgt. BAKER, Homicide Detail, San Bernardino Sheriff's Office. Lt. 
HENSON explained that be had talked to an informant by the name of  
ANTHONY WISELY, who is an inmate at Vacaville. He stated that he 
had told him ab6ut a conversation he had with another, inmate by the 
name of KENNETH KOON. Lt. HENSON had explained that the information 
he -had received.from WISELY was that approximately one_ month ago this 
conversation had taken place and that ROUX was apparently under the 
influence of some type of drug, or they both were, and that he explain( 
about a story in which KENNETH KOON had gone to the RYEN reSidince in 
Chino and two other persons had gone into the house and apparently 
killed the EYEN family, and during the milieu in which KENNETH KOOK 
was the driver of the vehicle that drove the-two subjects to the Chino 
residence. They had seen a black male snbject and that after they left 
and. that his girlfriend or wife had turned in a hatchet to one of.  the 
police departments, he doesn't know where they were turned in at. 	- 

VEL TO THE VACAVILLE:PRISON:.  

On Wednesday, 12-19784, I was sent to the Sacramento area tilefi drav --
to Vacaville prison to-make contact with Lt. HENSON. I made contact 
and entered the Vacaville facility at approximately .1030 houis, Wednes-
day 12-19-84. I was escorted tit the Security and Investigations secti( 
where I-met Lt. HENSON and shortly thereafter ANTHONY WISELY was brough 
into the office_ We were then escorted to a interview room located 
near the main entrance. • 
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INISRVIEW:  

__Interview was tape _recorded. ...The interview_tp.ek_ploce at approximate'. 
1051 hours, Wednesday, 12-19-84. 

WISELY, ANTHONY JOHN 
WMA 27 yrs. DOB: 4-9-57 

I asked.  Ir. WISELY to explain what he had heard or overheard -from 
anbther inmate in regards to the RYENmurder.7 He explainedthat'it 
was before Thanksgiving, in the month of November, when he was 41 
lockdown with a subject by the name of KENNETH KOON.-Ne-btatdd 'tat -
they were pretty wasted with the use of marijuana and that KENNETH 
KOON started crying and telling him about this. He stated "thd.1-he-
had known, KENNETH KOON since the time that he had gotten there and 
that he knows that he is"from the San- Bernardino area and also that 
he Is a Arian Brotherhood affiliate that he referred by the name of 
BRAND, and he began by saying that when he fir&t bibke-dOwh'and '.- - 
started crying he stated I have to tell someone that KENNETH KOON's 
tad him thathe was with two other 'guys that were in the BRAND-dr 
Arian Brotherhood and they driven to the Chino area to collect a debt. 
He also stated that they had driven to a. residence in China and that 
the two guys got Out and that they were in.for about ten or fifteen' 
minutes and that one of the guys was carrying two axes or hatchets; 
That he also had gloves on, and that one of them made the statement. 
that the debt was officially collected and that the first -guy that' 
came out , turned around and said who' was that, and then again stated 
"Who the fuck is thp nigger?" He 'said- that the din' that made the' 
statement was looking in the direction of the window and hel,saw a' 
black subject through. the window and that the'one-subJedt told him 
to get out of:there.. 'Be states that KOON was dropped 'off in `San 
Bernardino somewhere, he does not know where. He stated tat KOON 
went to his old lady's house and changed his overalls and that KOON 
also made the statement that one of the guys that came out- with the 
axes was very upset because they apparently had left one kid alive. 
He then stated that later on one of the axes was turned into the 
police department at Yucaipa P.D. by his old lady, and states that 
KOON. told him the name of this girlfriend or old lady but-  he cannot 
remember the name. He states later the hatchet was either lost or 
destroyed by the police department it was turned in to. And that.  
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INTERVIEW: WISELY, ANTHONY JOHN (Continued) 

since the police department had done nothing with the hatchets, and 
had- apparently destroyed-them, that she tried to-contact—COOPEars 
attorney. He stated that SOON went on to state that the-reason that 
hig.old-lady turned- in-- the hatchet-wan-that-she -was- feeling:_se_ guilty_ 
about kids being murdered, and he believes that KOON's did lady has 
apparently moved out of--state, 'possibly to Arizona.. 

Hestated that these persons , that apparently collected.the-debt.nat____ 
the RYEN residence are debt collectors for the BRAND, the Arian 
Brotherhood, and that they have' been to the pen-for murder- before_ 
and it also includes or involves someone that is currently on death 
row. 	 • 

He also stated that. BOON- thinks that they hit the wrong-house. far 
the collection and that after all this blows over that the BRAND will 
take care of business in the right way. 

I asked WISELY about any details when they saw the black subject 
there in Chino. He stated he could not tell me any other details.. 
He .did state, however, that- SODA told him'somenames.but he cannat.:, 
remember them. 

He then explained that in talking with Lt. BENSON, that they're•willis 
to put him in the hole- with- KOON so that he cam: ask further questions_ 
and keep myself and/or the Vacaville staff informed as to what he 
finds out. I then explained to Mr. WISELY that I could not ask--him 
to do such a thing because he would be acting as my agent inkregards 
to gaining further information. I then• spoke to him about the poss-
ibility of talking to XENNETH •MOON. He advised me that iflyou start 
asking questions about this that he will know that he was informed - 
On by himself. He stated that at that point I would be a marked man 
and that I would be killed most likely in prison. 

He then asked me to turn the tape recorder off. I did so-, and at 
that point the information that he had jusf given me on tape recorder 
was written on a note pad. At that point in time he took' the papers• 
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INTERVIEW: WISELY, ANTHONY JOHN (Continued) 

fromhthe note pad and tore them into smaller pieces destroying them. 
Lt.-HENSON then came- to the door and-presented- me- with the-priebn 
file of'KENNETE KOON. We went into another interview room and went 
through-the file-finding• that during-the-period-of-time-from. 10,-11-7R. 
to 11-7-83 KOON was out of custody. In looking through the case fire 
I noted that-list of persons to contact-in emergency--T-noted--the nam-e-

'DIANNA ROPER with a Turquoise address in Mentone, and a TERRY CALLIS,I 
with another address in the- Mentone area-, 

I then realized that the incident with- the hatchet-and the-covera_ 
came back to memory as a prior investigation I recalled with DIANNA 
ROPER- turning over a.pair of supposed bloody coveralls to the Yucaipa: 
Substation deputies. 

- 	- 	. 
I then went back into the interview room to talk with WISELY. I askti 
him if the female's name, which ECON• referred to as.his.old ladyr   
DIANNA ROPER. He said it was. 

Also with talking to Vacaville staff members Lt. HENSON and Sgt,,GEORG 
STRATTON, that I found that WISELY was in--prison-for a two-year-perioe 
of time under the psychotic and remission program. It was also found 
that he had been trying to inform on another inmate: by the-name- of 
NICKERSON fOr a contract killing out of the Santa Clara area in which 
he had already been- convicted for conSpiracy-to murder. - Re--further --
states that he has talked to NICKERSON about these murders and can 
inform further to-the Santa Clara' District- Attorney's ctfi4e. Re star 
he has been in contact-with Santa Clara County and that they have not 
yet come up to talk with'him. Interviewing contact with ANTHIONYWISEL 
was concluded at that time. 
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1 	BAN DEIGO. CALIFORNIA, WEDNESDAY, 17ANUA,RX_2_, 1985 9231Loc.  

2 —00000-- 

3 

4 	 (Chambers conference reported.) 

5 	 THE COURT: Good morning. We're all in chambers, all 

6 	three attorneys and the defendant. 

7 	 Gentlemen, welcome to the new year. 

8 	 MR. NEGUS: I just wanted to clarify one thing on the 

9 	extended coverage. 

10 	 My objection was the same as the prosecution's, to 

11 	all extended coverage in the courtroom during Mr. Cooper's 

12 	testimony. 

13 	 Is that the same order with respect to the 

14 	prosecution witnesses?' I thought that is what you had agreed to 

15 	last week. 

16 	 THE COURT: Has the press showed up out there? 

17 	 MR. NEGUS: No, they're not here yet. No. 

18 	 THE COURT: All right. So during his testimony there 

19 	shall be no extended coverage. That's all right. 

20 	 Anything else? 

21 	 MR. NEGUS: You just handed some -- 

22 	 THE COURT: What's this, new discovery? 

23 	 MR. KOCH/Si Yes. 

24 	 MR. NEGUS: Could I have about five minutes just to go 

25 	over this? This might be of some import. 

26 	 THE COURT: You want him at the witness stand? 

27 	 MR. NEGUS: I talked to Deputy Ricks and at my request 

28 	Deputy Ricks has agreed that Mr. Cooper would not wear a leg 
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1 	brace when he's testifying, because of him having to jump up and 

	

2 	down at the board. I think that they have worked it out so that 

	

3 	that won't unduly compromise security. But I would just as soon 

	

4 	not have Mr. Cooper moving around the courtroom anymore than he 

	

5 	has to for security reasons. 

	

6 	 What I would like to do is just have him start on 

	

7 	the witness stand, be at the witness stand before the jury i.e 

	

8 	brought in, and then he can rise and whatever at the witness 

	

9 	stand if that's okay with you. 

	

10 	 THE COURT: Well, have one of you over by the jury box. 

	

11 	 THE BAILIFF: Yes. I will be over by the jury box. 

	

12 	 THE COURT: This is all right with you? 

	

13 	 THE BAILIFF: Yes. 

	

14 	 THE COURT: Fine. Okay. Let us know. 

	

15 	 MR. NEGUS: Okay. Let me just look at this. 

	

16 	 (Recess) 

17 

	

18 	 THE COURT: All right. We're again in chambers with 

	

19 	everybody. 

	

20 	 What's the problem? 

	

21 	 MR. NEGUS: I've just been handed some discovery which 

	

22 	purports -- and I haven't -- 

	

23 	 THE COURT: This is what you had when you were in here 

	

24 	before. 

	

25 	 MR. NEGUS: 15 pages. I have had a chance to skim it. 

	

26 	Apparently the import of it is that it is a confession 

	

27 	supposedly that was overheard by a member of the Arian 

	

28 	Brotherhood; that that member of the Arian Brotherhood murdered 

COMPUTERIZED TRANSCRIPT 

2439 



5324 

	

1 	the Ryens along with another person. At least that's what I 

	

2 	picked out of it at the beginning. 

	

3 	 THE COURT: Somebody overheard a member of the Arian 

	

4 	Brotherhood making a confession to the Ryen killings? 

	

5 	 MR. NEGUS: Apparently. I haven't had a chance to study 

	

6 	this because it is very complicated as to how it it all comes 

7 down. 

Mr. Cooper is somehow mentioned apparently in 

	

9 	one -- at least one of the versions of the confession as having 

	

10 	been seen outside the Ryen house. somehow -- I haven't figured 

	

11 	out exactly yet, but also Lee Furrow (sic), the person who was 

	

12 	in possession of the bloody coveralls which Deputy Eckley threw 

	

13 	into the dempsey-dumpster, if you recall back to that; is 

	

14 	supposed to be involved with the Arian Brotherhood and is 

	

15 	somehow involved in the killing. That is, people put Mr. Furrow 

	

16 	(sic) -- 

	

17 	 THE COURT: Is his name mentioned in that report? 

	

18 	 MR. NEGUS: Yes. Fairly in the -- I guess the second, 

	

19 	connected with Diane Roper. Amongst other things apparently 

	

20 	he's placed in the Chino Hills with blood on it approximately at 

	

21 	the time of the killings. This discovery is dated 12-12 through 

22.  12-21-84. 

	

23 	 I would like to have at least an hour to think 

2C- 	about what my next request is so I can read it and study it 

	

25 	before I start this morning. This is not insignificant 

	

26 	discovery.as  far as my side of the case is concerned and I would 

	

27 	like to be able to figure out whether I want to request a 

	

28 	continuance at this point in time or whether I wish to go ahead, 

r 
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1 	And that will be in part based upon what I think of the 

	

2 	significance of the discovery, because I just can't tell that 

	

3 	from a rough reading through. 

	

4 	 THE COURT: Oh, golly. Why couldn't you have given this 

	

5 	to him before, gentlemen? 

	

6 	 MR. KOCHIS: I got it this morning. I gave it to him as 

	

7 	soon as I Xeroxed it. 

	

8 	 MR. NEGUS: I am sure he did. Mr. Kochis is very quick 

	

9 	about it. - 

	

10 	 THE COURT: Then the Sheriff's office should have passed 

	

11 	it to Mr. Kochis before the holidays. 

	

12 	 MR. KOCHIS: Your Honor, I might add that this discovery 

	

13 	doesn't put Mr. Farrell or Mr. Furrow (sic) into the.Chino Hills 

	

14 	area when they started going through the hearsay sources of 

	

15 	where the information came from, and they interview the person 

	

16 	who allegedly made the statements. He claims to be the current 

	

17 	boy friend to Diane Roper and he claims that she told him she 

	

18 	had found a pair of •coveralls in the closet that she felt came 

	

19 	from her husband. That is the type of information that both Mr. 

	

20 	Negus and I had when we litigated the Hitch motion. 

	

21 	 The information that is new is that this person who 

	

22 	was interviewed in Vacaville claims that Mr. Koon said more than 

	

23 	that. Mr. Koon was interviewed. He does not say that. 

	

24 	 THE COURT: Until when, Mr. Negus? 10:30 all right? 

	

25 	 MR. NEGUS: 10:30 is all right. 

	

26 	 THE COURT: Tell the jurors to have another cup of 

	

27 	coffee. It is probably going to be close to an hour before we 

	

28 	come back and then at 10:30 keep it loose, approximately an hour 
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.1 	before we start. Then at 10:30 I will see you back here. 

	

2 
	

MR. NEGUS, Okay. 

	

3 
	

THE COURT: IS there -- should I be reading a copy of it? 

	

4 
	

MR. muss Ibu might. 

	

5 
	

(Chambers conference concluded.) 

6 

7 

	

8 	 (Chambers conference reported.) 

	

9 	 THE COURT: Okay. We are all again together in chambers 

	

10 	out of the presence of the jury. 

	

11 	 Mr. Negus. 

	

12 	 MR. NEGUS: I have had a chance to review in greater 

	

13 	detail the reports. I am not going to request any further delay 

	

14 	at this point in time. 

	

15 	 I need Mr. Forbush here for Mr. Cooper's testimony, 

	

16 	but there may be a time later on when I may need a day or two's 

	

17 	delay to get it all together: but at the present time I don't. 

	

18 	and I hope to be able to get it done without any delay. 

	

19 	 THE COURT: Okay, fine. Let's get started then with the 

	

20 	jury. 

	

21 	 THE BAILIFF: If I can get them all assembled. I told 

	

22 	them an hour at about a quarter to. 

	

23 	 THE COURT: As soon as you can, please. 

	

24 	 THE BAILIFF: Okay, 

	

25 	 MR. FORBUSH: The hallway is completely abandoned, so 

	

26 	they went somewhere. 

	

27 	 (Chambers conference concluded.) 

28 
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1 	 While I can't fault you in any way, in an abundance 

	

2 	of caution let me spell out for you once again the admonition. 

	

3 	I'm not going to you every time you break for lunch or take a 

	

4 	recess or out in the corridors or something, if that's what 

	

5 	you're doing in the afternoon, and I'm not giving you that 

	

6 	admonition, so don't get blase or too comfortable about it in 

	

7 	any way don't let down your guard. Be particularly careful at 

	

8 	the later stages. Don't discuss the case outside of that 

	

9 	deliberation room with any person don't let anybody make a 

	

10 	comment to you about it. So maintain your relationship in *other 

	

11 	respects, but just don't talk about the case or make any 

	

12 	comment. 

	

13 	 I'm sorry I have held you late. Break it at this 

	

14 	time. Return tomorrow morning. Are you coming in at 9:30? 

	

15 	 JUROR NUGENT: Yes, sir. 

	

16 	 THE COURT: All right. We will see you then. Continue 

	

17 	with your deliberation. 

	

18 	 Good night everybody. See you tomorrow, or be on 

	

19 	call. 

	

20 	 Off the record. 

	

21 	 (The following proceedings were held in 

	

22 	 open court out of the presence of the jury:} 

23 	 MR. NEGUS: Judge, before you -- I don't know if this has 

24 	to be on the record. If the jury remains out, I mean, if they 

25 	remain deliberating for any length of time are you going to want 

26 	us to stay down here, you know, all next week? 

27 	 My office is down many attorneys and they would 

28 	much like if I could go back and try and set it right for a 
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1 	period of time. I can get -- I timed it. I can get down from 

	

2 	my office to the court in two hours and five minutes. 

	

3 	 THE COURT: Without some judge getting involved, 

4 hopefully. 

	

5 	 Well, I'm sympathetic to the request and yet I 

	

6 	thought this was very important today. 

	

7 	 MR. NEGUS: I agree. 

	

8 	 THE COURT: And I needed you. 

	

9 	 MR. NEGUS: But I could have been -- if I had been in my 

	

10 	own office -- 

	

11 	 THE COURT: You would have been able to get here? 

	

12 	 MR. NEGUS: I would have been here at the same time any 

	

13 	way. 

	

14 	 THE COURT: All right. Mr. Rochis, can you and Mr. Negus 

	

15 	both assure us that you will be reachable by telephone at all 

	

16 	times in your office in Ontario? 

	

17 	 MR. KOCHIS: Yes. 

	

18 	 THE COURT: All right. Then we will try and take care of 

	

19 	things and keep you informed. 

	

20 	 MR. NEGUS: Okay. I will -- I have some movers coming to 

	

21 	move my stuff tomorrow morning, but I will call before I leave 

	

22 	and be back in Ontario tomorrow afternoon if that's agreeable. 

	

23 	 THE COURT: Okay. 

	

24 	 (Adjournment.) 

25 

26 

27 

28 
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1 	f BAN DIEGO. CALIFORNIA, WEDNESDAY. FEBRUARY 27. 1985, 1:00 P M.  

2 

	

3 	 --oo0oo-- 

	

4 	 (The following proceedings were reported over the 

telephone between the Court and counsel.) 

	

6 	 THE COURT: On the record, this is Judge Garner in 

	

7 	chambers. 

	

8 	 Is the clerk Dodie Bennett here? 

	

9 	 THE CLERK: Yes, I'm here. 

	

10 	 THE COURT: She is on another phone. 

	

11 	 And the reporter, Donna Beard, are you there? 

	

12 	 THE REPORTER: Yes, your Honor. 

	

13 	 THE COURT: Thank you. 

	

14 	 Counsel, identify yourself and your client. 

	

15 	 MR. NEGUS: David Negus, Public Defender, on behalf of 

	

16 	Mr. Cooper. 

	

17 	 I spoke to Mr. Cooper on the phone at approximately 

	

18 	11:20 this morning, explained to him what was to transpire and 

	

19 	he has waived his presence for this proceeding. 

	

20 	 THE COURT: Do you join in the waiver? 

	

21 	 MR. NEGUS: I do. 

22 	 THE COURT: Mr. Kochis, are you there? 

	

23 	 MR. KOCHIS: Yes, I am, and I represent the People, of 

	

24 	course. 

25 	 THE COURT: Thank you, counsel. 

26 	 The message from the jury foreman, Prank Nugent. 

27 	reads as follows: 

28 	 'A question, informative in nature, has been raised 
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1 	 pertaining to the sentencing procedure if the 

	

2 	 jury cannot unanimously agree on a penalty 

	

3 	 verdict.* 

	

4 	 I gave you through the clerk a tentative suggestion 

	

5 	earlier. I amplified on that just a bit. Let me read you my 

	

6 	suggestion, and then I'll receive any suggestions, objections, 

	

7 	whatever from each of you. 

	

8 	 The answer that I would be giving them would be to 

	

9 	step to the jury room with the court reporter and everything on 

	

10 	the record and advise as follows, quote: 

	

11 	 You previously inquired as to procedure if the 

	

12 	 jury cannot unanimously agree on a penalty 

	

13 	 verdict. As I previously instructed, it is the 

	

14 	 duty of each of you to consider the evidence for 

	

15 	 the purpose of arriving at a verdict if you can do 

	

16 	 so in accordance with that evidence and the 

	

17 	 instructions given to you. You are not to be 

	

18 	 concerned with procedures. Thank you.* 

	

19 	 Reaction, please. 

	

20 	 W.R. ROCHIS: Your Honor, my reaction is first, I have no 

	

21 	objection to the Court's proposed instruction to the jury. 

	

22 	 Second, I would prefer we take the bull by the 

	

23 	horns and tell the jury that if they do not reach a unanimous 

	

24 	decision the law provides that another jury must be selected, 

	

25 	 TEE COURT: We are getting dangerously close to Allen, 

	

26 	counsel. 

	

27 	 MR. ROCHIS:' -- that the penalty phase must be retried. 

	

28 	 TEE COURT: I think that's coercive in nature and I think 
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1 	that that would be considered verboten under the Allen decision. 

	

2 	 MR. NEGUS: I agree. People versus Gainer, 19 Ca1.3d at 

	

3 	851, is pretty clear on that I believe. 

	

4 	 THE COURT: I'm afraid not, Mr. Kochis. You know, 

	

5 	don't know what the consequences will be. I've received notes 

	

6 	from jurors before indicating a certain inclination and have had 

	

7 	them come in with a verdict thereafter. Ican still hold one 

	

8 	way or another in this case, but I don't want to jeopardize the 

	

9 	possibility by giving them an instruction that I think would be 

	

10 	clearly erroneous in our present law. 

	

11 	 Mr. Negus, with reference to my suggestion. 

	

12 	 MR. NEGUS: The problem I have with it'is that I believe 

	

13 	that the first part about reaching a verdict if you can might 

	

14 	itself be coercive by the circumstances of the note. I would 

	

15 	prefer that you tell them that if they cannot reach a verdict to 

	

16 	inform the Judge, otherwise they are not to be concerned with 

	

17 	procedure. 

	

18 	 THE COURT: All right. Taking my language directly from 

	

19 	17.40 CALJIC previously given in the guilt phase, at least the 

	

20 	most part of it, and it basically all comes from 17.40 which is 

	

21 	an approved instruction, so I'm giving them really nothing new. 

	

22 	There is something but this is not coercive in nature. 

	

23 	 MR. KOCHIS: Your Honor, the other suggestion I might 

	

24 	have if the Court and counsel is agreeable is to tell the jury 

	

25 	that any verdict they agree on unanimously is subject to review 

	

26 	by the trial court. 

	

27 	 MR. NEGUS: I object. 

	

28 	 THE COURT: That is not the law. 
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1 	 MR. NEGUS: I -- Dave Negus speaking. 

	

2 	 I object. That takes away the personal 

	

3 	responsibility that they must feel for making the decision. And 

	

4 	I believe that -- I don' have the case in front of me, but 

	

5 	anything which diminishes the jurors personal responsibility is 

	

6 	likewise reversible error. 

	

7 	 THE COURT: Counsel, you each have objections to my 

	

8 	suggestion, but to my way of thinking you are not assisting me 

	

9 	in coming up with a better more responsive answer so I will 

	

10 	overrule you both. I propose to answer them then as I have 

	

11 	indicated. 

	

12 	 Do you want to be here or may I do it on the record 

	

13 	as indicated? 

	

14 	 MR. NEGUS: Doing it on the record with the reporter 

	

15 	present in the jury room is fine with me. 

	

16 	 MR. KOCHIS: As it is with the People. 

	

17 	 THE COURT: Now I think you ought to get back. I hate to 

	

18 	have you run back, but we might will have a mistrial this 

	

19 	afternoon. 

20 	 MR. ROCKS: Your Honor, it's a two-hour drive from here 

	

21 	for both of us. Neither of us have apartments that we can stay 

	

22 	at there any more, be nice if we could stay here. 

23 	The other thought I have,'your_Honor, is in a 

24 	case -- this is John Kochis -- in which the jury has heard 

25 	testimony for five to six months in which a retrial of the 

26 	penalty phase would entail another five to six month trial, I 

27 	would not urge the Court to today consider granting a mistrial 

28 	regardless of what the response is of the jury. 
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1 	 THE COURT: All right. Supposing, Mr. Negus -- 

2 	 MR. KOCH'S: They had a long time to listen to the law 

3 	and the evidence and they should take some some time to 

4 	deliberate amongst themselves, either to reach a decision or to 

5 	make sure they are unable to reach a unanimous decision. 

6 	 THE COURT: Suppose they tell me today that they are 

7 	enable to arrive at a verdict. 

8 	 MR. NEGUS: I think then you have no other choice but to 

9 	grant a mistrial. 

10 	 THE COURT: Well, I do have another choice. I could at 

11 	that point tell them that considering the duration of the trial 

12 	and the subject matter I want them to deliberate further before 

13 	I find out one way or the other. 

14 	 MR. NEGUS: Dave Negus again. I believe on a penalty 

15 	trial of a death penalty case that especially as there is some 

16 	doubt in my mind whether or not the former provision of the 1977 

17 	statute which was purportedly repealed by Briggs is maybe 

18 	constitutionally mandated, that such a procedure would again be 

19 	reversable error and coercing a verdict. 

20 	 THE COURT: No. I'm not telling them what way to go in 

21 	any way. 

22 	 MR. NEGUS: Doesn't matter. Gainer makes it clear. It 

23 	doesn't matter, that the error is not in suggesting which way to 

24 	go, the error is in coercing a verdict whichever way it goes. 

25 	 THE COURT: Just a second, please. 

26 	 If I -- got we are anticipating perhaps. We 

27 	shouldn't do that. But if I got such an inquiry indicating, I 

28 	would then telephone you, certainly, I wouldn't do anything 

COMPUTERIZED TRANSCRIPT 



8113 

1 	without doing that and giving us a chance to discuss it. 

2 	 At this time I think I would be inclined to advise 

3 	them in this order: Considering the duration of the trial and 

4 	the length of deliberations, I request you retire for the day 

5 	and continue your deliberation tomorrow. 

6 	 Counsel, we can discuss that again later if it 

7 	comes up. With reference to -- Well, if that be the case, then 

8 	I don't think that I'm going to need to have you return back 

9 	here. So stand by your phones and be prepared to discuss the 

10 	matter further, and we will keep you advised. 

11 	 Then what would we do if we got a verdict today? I 

12 	will have to have them come back tomorrow if you are not coming 

13 	down today. 

14 	 MR. NEGUS: We can be down there in two hours, a little 

15 	over two hours. And if they have a verdict I'm sure they would 

16 	be willing to wait till 4:30 or 5:00 for us to get there. 

17 	 THE COURT: Okay. Would it be all right if we got a 

18 	verdict if we -- if I advised them that we can either take it 

19 	two hours and 15 minutes from then or return tomorrow morning at 

20 	9:30 to take the verdict? What's your pleasure? 

21 	 MR. NEGUS: That's fine. 

22 	 MR. KOCUIS: Fine with me as well. I'm also willing to 

23 	drive down any time today if we got a verdict. 

24 	 THE COURT: Either one is all right depending upon the 

25 	jurors' feelings? 

26 	 MR. NEGUS: Yes. 

27 	 THE COURT: All right. Then I guess that's all we can do 

28 	at this time. Stand by your phone and I will go in with the 
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1 	court reporter and indicate as I indicated. 

	

2 	 MR. ROCKS: Thank you. 

	

3 	 THE COURT: Thank you, gentlemen. 

	

4 	 (Telephone conference concluded.) 

5 

	

6 	 (The following proceedings were held in the 

	

7 	 presence of the jury:) 

	

8 	 TEE COURT: Good afternoon. For the record I'm in the 

	

9 	jury deliberation room with all of the jurors. 

	

10 	 You previously inquired, Mr. Nugent as to 

	

11 	procedure, if the jury cannot unanimously agree on a penalty 

	

12 	verdict. 

	

13 	 As I previously instructed it is the duty of each 

	

14 	of you to consider the evidence for the purpose of arriving at a 

	

15 	verdict if you can do so in accordance with that evidence and 

	

16 	the instructions given to you. You are not to be concerned with 

	

17 	procedures. 

	

18 	 Thank you. 

	

19 	 (Adjournment.) 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 	$AN DIEGO. CALIFORNIA, THURSDAY, FERMI= 2L 1985 11i2.0 A.R.. 

2 	 --oo000-- 

3 

4 	 (The following proceedings were recorded over 

5 	 the telephone between the court and counsel.) 

THE COURT: Judge Garner. 

7 	 MR. KOCH'S: This is John Rochis. I have with me Dave 

8 	Negus, in chambers, behind Department 2. 

9 	 What we would like to do, with the Court's 

10 	permission, is to continue to work in our office and remain on 

11 	telephonic standby with the understanding that we would drive to 

12 	San Diego at any time, day or night if there was a verdict or 

13 	question which had to be handled by our presence in San Diego. 

14 	 THE COURT: I have tried to permit that, but I'm 

15 	concerned that this may be the last day. 

16 	 MR. ROMS: There has been no communication, correct? 

17 	 THE COURT: That is true. That is true, there hasn't. 

18 	But it has now been -- it will have been by the end of this 

19 	day -- two full days, basically, since we recieved the note 

20 	about a possible hung jury. So, I still suspect that sometime 

21 	this afternoon something is going to happen. 

22 	 For example, either we're going to get a verdict or 

23 	there is going to be a mistrial. 

24 	 MR. KOCH'S: I would urge the Court not to be thinking 

25 	along the latter lines. The case lasted for six months, the 

26 	jury has only been out for two days. 

27 	 THE COURT: The day's been short. They don't have to 

28 	reconsider all the circumstances in the guilt phase. 

73C,MV.Ai 
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1 	 MR. ROCHIS: Based on the law they must reconsider the 

2 	circumstances of the offense, and part of Mr. Negus argument 

3 	basically requires them to reconsider the evidence in light of 

4 	the different standard he's suggested to them. 

5 	 THE COURT: Counsel, if they come in this afternoon, and 

6 	they're not able to reach a verdict. I suspect that's going to 

7 	be the end of the case. 

8 	 I would suggest that you, Mr. Kochis, if you don't 

9 	want to come up here, get yourself a counterpart from the San 

10 	Diego office, District Attorney's office, to sit in on the 

11 	taking of the verdict in some manner. Perhaps it is the same 

12 	for you, Mr. Negus. We have got to do something. 

13 	 I don't want them to have to come back again 

14 	tomorrow. 

/5 	 MR. KOCBIS: We will come down tonight, whenever we get 

16 	any --' 

17 	 THE COURT: Suppose they come in at 3:30 today? 

18 	 MR. NEGUS: We can be here by two hours and five minutes 

19 	after we get some indication, and we both don't feel that there 

20 	is any evidence necessarily of either a verdict or a hang-up. 

21 	They took a long time to come up with their first verdict and 

22 	the indications were that they were talking most of the time, at 

23 	least how we read it. We feel that is quite possible they could 

24 	be -- 

25 	 THE COURT: I'm -- well, I'm in no hurry to abort the 

26 	matter, but I'm just concerned that I don't want to keep them 

27 	waiting around forever once they reach a decision. 

28 	 MR. NEGUS: The problem is, we have -- neither of us no 
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1 	longer have any place to go. 

	

2 	 THE COURT: Well, that's simply not a problem. 

	

3 	 MR. NEGUS: It's a four hour round trip drive, and if 

	

4 	there is no indication from the jurors that there is any reason 

	

5 	to come down there, it seems to be a fairly large waste of 

	

6 	resources. 

	

7 	 THE COURT: Okay. I will wait. 

	

8 	 Are you going to come together if you come? 

	

9 	 MR. NEGUS: No. 

	

10 	 THE COURT: I will go along with it. You may have to 

	

11 	come down late at night then. 

	

12 	 MR. KOCHIS: That's fine. 

	

13 	 THE COURT: Because if they do come in late today, and 

	

14 	this is going to be the last day, then I'd be inclined to work 

	

15 	them late rather than have them come back tomorrow. 

	

16 	 MR. NEGUS: Fine. 

	

17 	 MR. KOCHIS: I'm willing to come down any time between -- 

	

18 	there is no limit. I will come down at 9:00, 10:00, 11:00, 

	

19 	there is no limit. I will make myself available by the 

	

20 	telephone the remainder of the day, in the evening. 

	

21 	 THE COURT: Okay, so be it. I will keep the watch here 

	

22 	at the Court. 

	

23 	 MR. KOCHIS: Then what I will do, your Honor, I will 

	

24 	check with the court at Noon, at 1:30, and at 4:00 to see if 

	

25 	there is any communication or need for us to come to San Diego. 

	

26 	 THE COURT: Rest assured we will call you, I don't think 

27 	you have to bother. As long as you are standing by there, we 

	

28 	will call you as soon as anything happens for sure. 
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1 	 MR. KOCHIS: My question is, your Honor, and I think Mr. 

2 	Negus has, is if 4:00 comes and they have no verdict, no 

3 	question, I assume they will simply go home for the day and 

4 	return tomorrow to deliberate. 

5 	 THE COURT: The same procedure as we had before. The 

6 	bailiff is letting them go and just recall the admonition to 

7 	you. 

8 	 Okay. That's it. 

9 	 (Telephone conference concluded.) 

10 
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1 	BlatjulGaLsALIEDRIIIA. FRIDAY MARC"' 1. 1985 11.25 A M  

	

2 	 --0000-- 

3 

	

4 	 (The following proceedings were recorded over 

	

5 	 the telephone between court and counsel.) 

	

6 	 THE COURT: Judge Garner here. 

	

7 	 Who else is on the line? 

	

8 	 MR. KOCHIS: John Rochis, your Honor, and David Negus is 

	

9 	seated right beside me. 

	

10 	 MR. NEGUS: Hi, judge. 

	

11 	 THE COURT: Okay. Somehow, in shuffling things together, 

	

12 	I have set aside the note from the Foreman, Frank Nugent. It 

	

13 	reads basically as follows: Your Honor, with regret it seems -- 

	

14 	I believe seems is underlined -- that we are unable to arrive at 

	

15 	a verdict, and the message and the signature date. I have got 

	

16 	it here somewhere. 

	

17 	 So, I think you better come, No. 1, back to court. 

	

18 	And I drafted a little message I would like to give the jurors 

	

19 	at this time that I would like to read over for you as follows. 

	

20 	 'In response to your note about your possible 

	

21 	 inability to agree on penalty, it will take us 

	

22 	 until 2:00 p.m. to get everybody together. We 

	

23 	 must therefore call you into open court at that 

	

24 	 time. Please inform the bailiff whether you 

	

25 	 desire to continue deliberating or to adjourn 

	

26 	 until 2:00 p.m." 

	

27 	 That may not give you enough time. It is 11:00 -- 

	

28 	 MR. KOCHIS: We can be there by 2:00, we think. 
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1 	 Your Honor, does the Court have any idea how 

	

2 	they're split numerically? 

	

3 	 THE COURT: Not the slightesty at this time. When I 

	

4 	bring them into court, without telling us, I will make the usual 

	

5 	inquiry. 

	

6 	 MR. NEGUS: I would like to be heard before you do, 

	

7 	either now or down there. 

	

8 	 THE COURT: Okay. Now. 

	

9 	 MR. NEGUS: I would object to that particular thing in a 

	

10 	death penalty case particularly because once they tell us that 

	

11 	they can't reach a verdict, then I don't think it matters what 

	

12 	the numerical split is, and any inquiries at this point in time 

	

13 	could be, could be taken as coercing the minority members,• if 

	

14 	there are minorities, into a verdict. 

	

15 	 THE COURT: Well, first, what I am going to do before 

	

16 	do that, would be to inquire of each and everyone of them 

	

17 	individually if they believe that given more time to deliberate 

	

18 	that there is a reasonable likelihood that they will arrive at a 

	

19 	verdict. If any one of them tells me, yes, I am going to decide 

	

20 	to send them back for more deliberation. 

	

21 	 All right, I will take up your objection with 

	

22 	reference to polling under advisement. Anything further? 

	

23 	 MR. ROCKS: No. We will attempt to be there at 2:00 

	

24 	o'clock. 

	

25 	 THE COURT: Would it be satisfactory, counsel, to both of 

	

26 	you, if I would just have my reporter and have everything on the 

	

27 	record, if I stepped to the deliberation room and so advised 

	

28 	them as I read to you. 

.11.11.11.01,4 
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1 	 MR. MOMS: That would be acceptable to the People. And 

	

2 	I would -- we would just stay on the line until you did that and 

	

3 	advised us what the response was. 

	

4 	 MR. NEGUS: Yes. That's a good idea. Can I get back on 

	

5 	and you can advise us what they said when -- 

	

6 	 THE.COURT: I won't permit any response. 

	

7 	 KR. NEGUS: -- tell you whether they want to keep 

	

8 	deliberating or not? 

	

9 	 THE COURT: You may stay on the line, but I thought that 

	

10 	rather than get me in a dialogue, at that point I will step out 

	

11 	and they can advise the bailiff. 

	

12 	 MR. NEGUS: I feel better if you at least get the 

	

13 	response from the foreman. 

	

14 	 THE COURT: You want me to do it right there? 

	

15 	 MR. NEGUS: Yes, sir. 

	

16 	 THE COURT: You may have to caucus. 

	

17 	 MR. KOCHIS: I agree with that, your Honor. 

	

18 	 MR. NEGUS: Yes, I want you to find out. 

	

19 	 THE COURT: All right. If you would hold the line, 

	

20 	please. 

21 

	

22 	 (The following proceedings were held. 

	

23 	 in the presence of the jury.) 

	

24 	 THE COURT: For the record, I am in the jury deliberation 

	

25 	room. The reporter and the clerk are with me, the attorneys are 

	

26 	on the telephone. 

	

27 	 Mr. Nugent, in response to your note about your 

	

28 	-possible inability to agree on penalty, it will take up until 
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1 	2:00 o'clock to get everybody together. We must therefore call 

	

2 	you back into open court at that time. 

	

3 	 I would like to have you inform me either now or 

	

4 	after you caucus for a minute, so to speak, whether or not you 

	

5 	desire to continue deliberating or if you'd like to adjourn 

	

6 	until 2:00 p.m.. 

	

7 	 Would you like to discuss it with your fellow 

	

8 	jurors? 

	

9 	 MR. NUGENT: Yes. 

	

10 	 THE COURT: We will step out until you do so, to await 

	

11 	your information. Thank you. 

12 

	

13 	 (Continuing proceedings between the court 

	

14 	 and counsel on the telephone.) 

	

15 	 THE COURT: Gentlemen. 

	

16. 	 MR. NEGUS: Yes. 

	

17 	 THE COURT: Is the reporter there? All right. I did so, 

	

18 	and I told Mr. Nugent we would like for you to a advise us 

	

19 	either now or after you caucus with your fellows jurors whether 

	

20 	or not you want to continue deliberating, if you'd like to 

	

21 	adjourn until 2:00 p.m. There was some uncertainty and I 

	

22 	indicated on its face, and I indicated if you like I will step 

	

23 	out and let you do it privately. They indicated they would like 

	

24 	to do so. I have stepped out. You are going to have to hang on 

	

25 	a minute. I don't know how long this will take. 

	

26 	 MR. NEGUS: Okay. 

	

27 	 THE COURT: Hang on for a reasonable time anyhow. Thank 

	

28 	you. I am setting down the phone. 
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2 	 (The following proceedings were held 

	

3 	 in the presence of the jury.) 

	

4 	 THE COURT: Back to the deliberation room, the reporter 

	

5 	and the clerk once again. 

	

6 	 I suggested that the bailiff receive your message, 

	

7 	but apparently it was more complicated than a brief one. So, 

	

8 	you might tell me what your desire is. 

	

9 	 MR. NUGENT: Your Honor, we desire to deliberate, even if 

	

10 	it takes through the lunch hour. 

	

11 	 THE COURT: I will have everybody here at 2:00 p.m., 

	

12 	standing by for whatever time you so desire. 

	

13 	 Thank you. All right, thank you very much. 

14 

	

15 	 (Further telephonic proceedings.) 

	

16 	 THE COURT: Counsel, I would suggest that the bailiff 

	

17 	again standby and let them break with an admonition to go to 

	

16 	lunch when they desire, and I would suggest you get on your 

	

19 	bicycles and get here, and then I think that we owe a duty to 

	

20 	the media to tell them that we're having everybody standby from 

	

21 	2:00 p.m. on, based upon possible action with the jury. 

	

22 	 Anything else? 

	

23 	 MR. NEGUS: No. 

	

24 	 MR. KOCHIS: Your Honor, I would like the Court to 

	

25 	consider that when we bring the jury into open court to request 

26 	individually of them about their desire to continue to 

	

27 	deliberate, that we might want to do so without the media 

28 	present. I would not want the presence of the media to 
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1 	influence the individual answers one way or the other. 

	

2 	 MR. NEGUS: I think that is a good idea. 

	

3 	 THE COURT: You guys are more closed-mouth than I am. I 

	

4 	am resistive to that at this stage. So, I don't think so. 

	

5 	 I think at this time if they indicate that they're 

	

6 	still hung at that point, then I think that the media has a 

	

7 	right to be there. Now, if they're still working and they're 

	

8 	not going to come into open court, and if I only get the message 

	

9 	around about 2:00 c'clock that they're still unable to arrive at 

	

10 	a verdict, and that they know they're deadlocked or something, 

	

11 	then I am going to bring them back into open court right now. 

	

12 	But right now it is not necessary. But please come. 

	

13 	 MR. KOCHIS: We will be there at 2:00 o'clock. 

	

14 	 (Telephone conference concluded.) 

15 

	

16 	 (Chambers conference reported.) 

	

17 	 THE COURT: We're in chambers now with Mr. Cooper 

	

18 	present, Mr. Negus and Mr. Kochis. 

	

19 	 Gentleman, I walked in just a few minutes before 

	

20 	you did, and I have now been handed a note by the clerk reading 

21 	Your Honor, we have reached a unanimous penalty verdict.` By 

22 	the foreman. 

23 	 The jurors have been there throughout the lunch 

24 	period, it is now ten after 2:00. I am ready to bring them into 

25 	the courtroom without further adieu unless you have something. 

26 	 MR. KOCHIS: I do. Mr. Xottmeier left San Bernardino by 

27 	helicoptor an hour ago. He should be landing at this time. 

28 	 THE COURT: Counsel, I can't wait for him. The jurors in 
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8 l 	 UNITED STATES DISTRICT COURT 

AUG 25 

D;FI 
.f..ourtiEful i  E.:Yr 

T. I 

KEVIN COOPER, 

vs. 

ARTHUR CALDERON, Warden, 

Plaintiff, 

Defendant. 

SOUTHERN DISTRICT OF CALIFORNIA 

Petitioner, Kevin Cooper, has filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. 

§ 2254. Respondent Arthur Calderon, the Warden of tile California State Prison at San Quentin, opposes 

the issuance of a writ of habeas corpus. After reviewing the submissions of both parties, and throughly 

reviewing the entire transcript of the state court trial proceedings, this court denies petitioner's 

application for a writ of habeas corpus. 

In summary, this court concludes that: (1) petitioner was represented by an experienced and able 

defense attorney; (2) petitioner's trial and appeal were constitutionally conducted; (3) petitioner was 

convicted by overwhelming evidence of guilt; and (4) the jury properly weighed the aggravating and 

mitigating evidence in concluding that four brutal murders justified the death penalty. 

BACKGROUND 

On June 1B, 1983, an information was filed against the petitioner alleging: escape from a state 

prison, four counts of first degree murder, and one count of attempt to commit lust degree murder. On 

April 17, 1984, venue was changed from San Bemadino County to San Diego County. The petitioner 
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(1984), cert. denied, 471 U.S. 1 119 (1985) (Ramos II). Although the Ramos I Court held that mere 

	

2 	reference alone to the governor's commutation power would allow a jury to engage in speculation in 

	

3 	violation of the California Constitution, in a footnote the California Supreme Court suggested that if a 

4 juror were to raise a question about the issue of commutation, either during voir dire or during 

	

5 	deliberations, it was probably best handled by a short explanation that the Governor's commutation 

	

6 	power applies to both sentences but that in any event the jury should not consider such matters. Id. at 

	

7 	159, n.12. 

	

8 	In this case, as the issue of commutation was not raised by a juror during the penalty phase or 

	

9 	during deliberations, this court finds the suggestion of the footnote in Ramos to be inapplicable. 

	

10 	Similarly, this court fails to see how an alleged failure to follow a suggestion contained in a footnote to 

	

11 	a California Supreme Court case constitutes an ineffective assistance of counsel claim which is 

	

12 	cognizable under federal habeas standards. In any event, this court declines to find that simply because 

	

13 	one prospective juror questioned the meaning of the term "life without parole" during the voir dire stage 

	

14 	of the trial, it was error for the trial court to not explain the meaning of this term prior to the penalty 

	

15 	phase. In addition, the court agrees with respondent that petitioner has not made any showing that trial 

	

16 	counsel's decision not to request such an instruction was anything other than a tactical decision based 

	

17 	upon his belief that such an instruction would not have helped. 

	

18 	Finally, to the extent that petitioner is relying on Simmons v, South Csersgina, 512 U.S. 154 

	

19 	(1994), this court notes that the Supreme Court has recently held that the rule postulated in Simmons 

	

20 	"was 'new' within the meaning of Teague v,Larte, 489 U.S. 288 (1989), and thereby inapplicable" to 

21 	any death sentence imposed prior to 1994. O'Dell v. Netherland, 117 S.Ct. 1969, 1971 (1997). 

	

22 	K) Trial Counsel's Investigation 

	

23 	Based upon trial counsel's testimony at the evidentiary hearing and the record itself, this court 

	

24 	finds that trial counsel and his investigator conducted a very thorough and proper guilt and penalty phase 

	

25 	investigation, Among other things, counsel testified that he spent seven days in Pennsylvania personally 

	

26 	interviewing witnesses in the Pittsburgh area and doctors at the Mayview Medical Facility, a mental 

27 institution in which petitioner was previously detained. In addition, counsel stated that he spent 

	

28 	approximately $100,000 for investigation, copying, and the hiring of experts in the field of serology, 
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APPEAL FROM THE SUPERIOR COURT OF SAN DIEGO COUNTY 

HONORABLE RICHARD C. GARNER, JUDGE PRESIDING 

REPORTER'S TRANSCRIPT ON APPEAL 

APPEARANCES: 

For Plaintiff-Respondent: HON. JOHN K. VAN DE KAMP 
State Attorney General 
Department of Justice 
110 West "A"  Street, Suite 700 
San Diego, California 92101 

For Defendant-Appellant: 	In Prooria Persona 

JILL D. McKIMMEY, C.S.R., C-2314 
Official Reporter 
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) 

KEVIN COOPER, 	 ) 
) 

Defendant. ) 
	 ) 

REPORTER'S TRANSCRIPT OF ORAL PROCEEDINGS 

August 20, 1984 

APPEARANCES: 

For the Defendants 

Reported byi 

DENNIS E. NOTItiEIZR 
District Attorney 
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ONTARIO, CALIFORNIA; MONDAY, AUGUST 20, 1984; 10103 A.014 

DEPARTMENT NO. 3(ONT) 	HON. RICHARD C. GARNER, JUDGE 

APPEARANCES: 

The Defendant with his Counsel, DAVID 

NEGOS, Deputy Public Defender of San 

Bernardino County; JOW1 P. KOCHIS, 

Deruty District Attorney of San Ber- 

nardino County, representing the 

People of the State et Ca.Lifornia. 

(Jill D. MoKimmey, C.S.R, Official 

Reporter, C-23143 

(Whereupon, the following proceedings' 

were had is char era:) 

TUE COURT: Bello. 

MR. KOCHIS: Good morning. 

kR. NEGUS: Good morning. 

THE COURT: For the first time since 1965, 2 made a 

mistake, and I misdirected purely inadvertently the court 

comptissioner down in San Diego, and apparently you picked it 

up, it. Kochis, and I didn't know that before then that I 

sezeduled them for sixty 4.41. for the 14th also. Jurors ere 

revested for September 12, 13 and 14, 12, 13, and 14, so 

that would oe the 60 jurors in the morning on that Friday, 

instead of letting you have Friday off. I really wasn't 

trying to get another day's work out of you. 
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MR. NEGUS: Well, I can't do that. I just can't 

stand the stress of going four days a week. 

TH3 COURT: Can't do what? 

MR. NZGUS: I can't stand the stress of doing just 

more than a regular week, and I have to nova that week, any-

way, so maybe we can have them change over to Monday. 

THE COURT; Can we adjust, nr. Negus, perhaps give 

you time off on Monday? I don't want to change the thing 

down morn, start off wrong and haw:: thc7:. recall the jurors 

and redo it aqain. 

NZGUS: well. I dt:n't think I ceat co it that way. 

I mean I am -- it's -- it's sort of -- I'm having difficulties 

with the stress of it, anyway, and I think if I have to do -- 
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move and co four days -- 

Tat WORT: Do you disbelieve what I'm telling you 

when I tell you it was inadvertent? 

MR. NEWS: NO. 

THE COURT: I'm telling vou that is the truth. 

MR. NEGUS: Right. 

THE COURT: But now that I've done it and they've 

got those people already requested or subpoenaed or whatever 

they do to jurors, I don't wish to start off and tell thee, 

hey, I've made a mistake, cancel that and bring them in on 

that Monday instead. 

MR. NEGUS: Well -- 

TWA COURT: So I would rather give you time off on 
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Monday, Mr. Negus, and that would still give you your three-

day weekend. 

XR. REGUSt It doesn't work that way. 

TUE COURTt I beg your pardon? 

%R. NEGUSs It doesn't work that way. I need time 

to rest and relax, and I just can't start off that way.______) 

KR. KOCHIS: Your Aanor, let MG 6)(7: lain what -- what 

Mrs. 5tephens told mc about Low they summon the people, 

because I asked them didn't they have a call nack or some- 

6he said they're i;ringIng the fir2t two groups in 

or, iTueedav, the Ilth, and I sa1.7:, veil, we are involved in 

change of venue on the llth. She goes, we know that, we 

bring them In on the 12th and then we split them, soma to 

come back on the 12th, some to come back -- I'm sorry -- some 

to come back on the 12th, some to come back, I think, on the 

13th. Then we give them some type of, she said, indoctri-

nation or talk. Then they bring another group in on the 13th,  

and some of those stay, and than the others are told to come 

back on Friday, the 14th, and my thought was -- 

THE COURT1 I can't understand that at all, because 

I'm very clear that the 11th will be a non-:tury motion day. 

MR. WOE'S' Right. They apparently -- unless I 

completely misunderstood the conversation, they bring them 

in the day before. 

'FEZ COURT: Well, I don't want them to do that. 

MR. ROCMIS: Well, and they talk to them and then 
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tell them they can ba expected to be called for the following 

day. 

maybe 3 completely misunderetood the contents of 

the conversation. 

TIM COURTs I am concerned, however, with your 

intractable position, and ycu're telling me, Judge, flatly, 

non-negotiaaly, I tan't do it that way and I won't do it 

that way. That's ,qhat'a coming throu9h. 

Kell, that's basically it. You know, if 

you want ae to gut a doctor'e 	that says 2 can't, 1 

will. 

COURT' Today is the 2Coth of August. We've got 

basically two more weeks befcre tnere's any in-court work on 

your .art on Cooper. We would be -- excuse ze. That will be 

the Zosh Ryen matter, and then the ilth, we'd have the change 

of venue, end the 12th -- the 11th is a Tuesday, so you 

would be off the 7th, 8th, 9th and lath before that, and 

they I Would only be requiring you to work four days. I am 

about to get tough with you, Mr. Magus. You are not coming 

through reasonably to me. 

MR. NZGUSr Well, we have to move the 7th, 9th, 9th 

and the 10th, and that's going to be a big pain in the behind 

and, I'm sorry, Judge, you can get ail the mad at ma that yon 

want.  I only have one life, and I'm not ;Dina to give it 

for this case, and I -- my -- I have been told to cut down 

on the amount of work and the aL-Ciiiiii-Z47-stress I do, and Its' 
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1 going to, and that's, you know, what I'm going to do, and, 

2 you know, you can throw me in jail. That's nice and restful, 

3 but I can't work any harder than I am, and I have to cut 

4 down on the amount of work that I'm doing. That's what my 

5. coctor says. That's what I'm going to do. 

7 

MR. NE GUS: Okay. 

THE COUli7: Let's do it by the :sock, Nr. Negus. 

That sounds to ;vs unreasonable unle4v3 it's proven to be a 

	

medicea disability 	your part. With that kind of time off, 

that's simply a slight adjust ent. I started off this 

hearing by telling you is there any room of flexibility in 

a very reasonable manner to give you the Xonday off to 

compansate, and with that kind of time off out of court, it 

seems to me that you're being unreasonable at this time. 

MR. NEWS: I'm sorry. 

THE COURT: I simply won't accept it. 

MR. NEGUS: I was in the hospital on Thursday. /'m 

not going to go back to the hospital again, and you can get 

all you want, but you just can't get blood out of a turnip. 

THE COURT: Now yoo're giving me something you 

haven't given me before. If you have been to the hospital, 

maybe you ought to level with me and give me a doctor's 

certificate. 

	

MR. NEGUS: 	be glad to. I'll call my doctor 

TaZ COURT: All right. 3ring me your doctor's letter 
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this morning. 

THE COURT: All right. Let's just postpone it till 

I get more medical information on you. I haven't the 

foggiest idea about axy difficulty with you, and I dislike 

As well starting off wrong, but, you know, things change 

during, course of trial. We have to remain flexible. 

KR. NEZUS: That may b true, 'Lut thick the Court 

has to remain flexible to 	problems, too. 

COUn: ei3, IT= talking about your problem.  

without -- witnout a medical necessity for it, as opposed to 

the probler.:s or the staff down tcern an;: 50 1.eople that I've 

got making their job changes and everything else already. 

MR. NI:GUS: Well, but Mr. Xochis tells me that that's 

not even true, that they're bringing then in on off days. 

THE COURT: I think and pray that he's off. 

MR. NEGUS: I suspect he isn't. Mr. Kochi:: is 

usually accurate, 

MR. KOCHIS: I'm going to be talking to Ars. Stephens 

about an unrelated matter. 

THE COURT: I don't want you talking to her. 

KR. EOCHIS: I have to. She's a potential witness 

for the People on the challenge to the panel. If Nr. iegus 

makes a challenge, I have to find out who I subpoena. 

THE COURT: Well, that's another matter, but I am a 

little bit put out by your getting into the scheduling and 

one thing and another down there. 
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)R. KOCEIS: That happened because she said which 

day can I expect to be on the stand on the motion. I said, 

well, you know, we're spending these three days handling 

excuses, and she said, no, you're not, you're handling --

other days handling excuses. 

THE COURT: Okay. I'd better give them a call. 

What did you tell me now? 

Mk. ROCHIS: That was it. She wanton to know if I 

would be calling her back or you would. I said I imagine the 

Court would or the Court's clerk would be. 

THE COURT: Call who back? 

MR. ROCS'S: Mrs. Stephens. She wanted to :now what 

our position was going to be on that particular day, on 

Friday, the 14th, and I said I don't have an answer. 

THE COURT: Oh, I see, call her back in that regard. 

well, I'll do it. Do you know what her first name is? 

M.R. KOCH'S: Yes, I did, Your Honor. She's -- her 

signature appears on the letter. It's Geraldine. She's the 

Assistant Jury Commissioner, and I believe she can be reached 

at Area Code 619 236-2660. 

THE COURT: 619-236-2660? 

MR. KOCHISt Yes. 

THE COURT: I think, however, I'd better wait until 

I get more information from Mr. Negras before I call back, 

because I at not going to change any scheduling at tho moment 

I sent to you -- I don't know if you've had a chance, 
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Mr. lieges, to read it yet 	the jury selection remarks from 

the Court. Save you had a chance to review that? 

KR. =US: No. 

THY: COURT: Okay. Then we won't talk about that. 

Otherwise, we'll come back. Sec you at the next occasion. 

That's all I have. 

KR. XOCBIS: Thank you. 

KR. DMUS: I don't know when -- how soon do you 

want a letter from my doctor? I'm not sure when I'm going 

to nee him next. 

THE COURT.' It behooves us, I guess, to straighten 

out this down there 'with San Diego at an early tizo. You 

can have your doctor give me a phone call, if you wish, or 

bring me a letter whenever you can reasonably do so. Have I 

got to walk on eggshells considering your physical disability 

or something like that? I've never known you to have such a 

problem. 

MR. NEGUS: Well, that's because I don't go around 

advertising it, but I -- in this particular case -- normally 

the stress doesn't get to me, but in this particular case, 

having worked at it 60 to 80 hours a weak for a year, I've 

sort of got to the stage where it's starting to affect me, 

and I can only do so much, and I have bean told to cut down, 

and so I'm going to. 

THE COURT: A wise man knows when to delegate, Dave. 

You maybe ought to get game help. 
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Ia. 1114GUS: Therese nothing that I can delegate in 

thin particular case. It's not like Buono where you can 

delegate it. That would be a disservice to Rx. Cooper. 

THE COURT: All right. Let me 	let ma bear from 

(Whereupon. the matter was concluded.) 
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penalize the jurors during the holidays season. You could have 

2 	Mr. Negus and I come in and do pushups, but They usually have 

3 	commitments during that week. 

4 	 THE COURT: I'm not trying to penalize anybody. I'm 

5 	simply trying to move in a reasonably expeditious manner. 

6 	 I'm really aggravated with Mr. Negus for being so 

7 	darn inflexible and non-negotiable. I don't know, maybe I'm 

8 	just rebelling. 

9 	 MR. NEGUS: But the thing is that we went into this case, 

10 	if you recall -- 

11 	 THE COURTt we did not cover every holiday and exception 

12 	all the way, generally speaking. 

13 	 MR. NEGUS: Do you want me to get the transcript where we 

14 	brought this up and you said, okay, you don't have to work 

15 	Fridays? 

16 	 THE COURT: I am fully aware that I said that. We did 

17 	not cover all of these possibilities. 

18 	 MR. NEGUS: But, Judge, the point that we covered, the 

19 	general principle was that, first of all, Judge Kayashima and 

20 	everybody else in the County seemed happy that I have saved the 

21 	County several hundreds of thousands of dollars by working 

22 	alone. That is something that everybody else in the County 

23 	except yourself is very, very happy about, and has in fact gone 

24 	out of their way to be happy that the Public Defenders office 

25 	first of all saved the taxpayers in this case and saved the 

26 	County $500,000 right there. 

27 	 Then secondly saved them several hundred thousand 

28 	dollars by not requesting a second lawyer. And I don't care 

COMPUTERIZED TRANSCRIPT 
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. THE COURT: Because I would think that you need 

one day oft to work. 

MR. NEOUS: I agree. You're absolutely 100-

percent right. 

TUE COURT: Ae a matter of fact, when I mentioned 

to Judge Morrie and Judge Ziebartn, I said I will 

Probably be able to handle my other calendars on those 

days. 

KR. NEGVS: Probably we can say the 5th and then 

on the 12th. 

THE COURT: S1 don't plan on workint rridays 

on this case. 

MR. KOCKIS: Your Zonor, I'm not confident in 

this type of case you'll nave ?ridayt free, either 

because I assume oftentimes we'll come to a portion in 

the case where we'll corplete testimony on Tnursday and 

we'll submit something lengthy for you to read in vritine 

that will take you most of Friday to read, so I think 

You're going to be very busy. 

THE COURT: Try and time toose thins where I can 

do it over the weekend, and I'll come back to you on 

Monday. I'm happy to work Saturday and Sunday. 

MR, NPOUS: I've been working seven days a week 

eixteen hours a day. 

  

  

  

  

THE COURT: I'll bet you have. 

    

MR. NEOUS: Since Aueust, and I'll tell you that 
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THE COURT: We'll proceed at 9:30 tomorrow morning, 

Mr. Negus. 

Anything else, gentlemen? 

MR. KOCHIS': Not at this time. 

MR. NEGUS: Your Honor, then if -- if -- I have been 

trying to be good to you in that I was -- did not do anything 

all day Saturday, because I laid in bed sick. If you notice, 

I'm not up and running around like I normally am. If you 

are going to penalize me for doing that, for trying to work 

so I can use as much of your court time as possible, frankly, 

I'll just have to call in sick, because I'm not well enough 

really to proceed at the pace at which you -- in which you 

want to go. And if you want me to go to get a doctor's -- 

We'll have to go back to square one, 

and that involves time and considerations, again. I think 

that the remaining issues and the witnesses that you're 

presenting now are embellishments, and -- on the point that 

you're trying to hang this on the Hitch motion, and that that 

additional evidence is not going to be critical. 

Counsel, I simply do not find good cause for a 

continuance. And the request is denied. I expect us to 

resume tomorrow morning at the usual time. 

MR. NEGUS: I'm not going to be prepared, Your Honor, 

to put Mr. Forbush on tomorrow morning. If you wish to 

rule that I can't put Mr. Forbush on at all, then -- then I 

can't. 

10-1 	 5106 
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I'm trying to get a doctor's appointment to that effect, 

because I have had physical problems in this particular case. 

I just, you know, simply don't have the time to do all the 

things that I have to do in the case. 

THE COURT: We'll see you at 1:30. Thank you. 

(Whereupon the noon recess was taken at 

12:07 p.m.) 
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asked me what I meant by that, and, see, that's one of the 

reasons why I -- 

THE COURT: Sure, okay. I'm with you. 

MR. NEGUS: I'm behind on my preparation. I confess 
ti 

I am more behind in my preparation than I would like to be. 

     

      

 

And today I have done stuff basically_th4t I can wing. But 

     

 

I will like to have it all written out as soon as I can; I 

      

                        

 

just haven't had time physically or energy with the bunch 

       

                        

 

of other things I have been trying to do in the case. I 

        

                        

4 

just haven't had tame to get those done. And this is of less 

concern to me than some of the other things I have to give 

my priority to. So that's just where I sit. I mean, I don't 

like being in that position, but that's just where I have 

had to sort of make a choice. 

THE COURT: Well, I doubt if you're going to be 

ready on that tomorrow, then, since it's going to require 

you to give me a suggested script. 

Let me see how long it is, if we can handle it in 

a manageable fashion. 

     

     

 

MR. NEGUS: If you want me to tell you, as I said, 

my first choice on Witherspoon is no Witherspoon. I'm sure 

I can get you a Witherspoon script. 

MR. KOCH'S: My script that the -- script, the 

outline the Court used in Gray contains the three Witherspoon  

     

 

questions and, in addition, four or five others. So he can 

     

      

                        

 

simply with a black pen fashion what he wants the Witherspoon  
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DECLARATION OF DAVID NEGUS 

I, David Negus, declare as follows, 

I, David Negus, am a resident of the County of Los Angeles, State of California. 

I am over the age of eighteen. If called upon to testify, I could competently testify to the facts 

contained in this declaration. 

2. I am an attorney licensed to practice law in the State .of California. I represented 

Kevin Cooper in the special circumstances case which was entitled People v Kevin Cooper, 

Case No. CR 72787. 

3. I never wanted a second counsel on this case. At the time, I did not work well 

with second counsel. I remember telling all of the judges, even the 987 judge that it was my 

intention not to seek another attorney to assist me in Mr. Cooper's case. 

4. Early on in the case, Mr. Cooper requested that a second attorney be brought on 

the defense team to assist in the preparation of his case. An African-American attorney visited 

Mr. Cooper in jail and expressed interest in becoming second counsel. Immediately thereafter, 

Mr. Cooper approached me with the idea of bringing this attorney on as second counsel and 

asked if I-would meet with him. Mr. Cooper stated to me that he would feel more comfortable 

if there was at least "one black member of the team." I told Mr. Cooper flat out that "I would 

not consider it. I will not meet with the man and there will be no second chair on the case." 

5. Twice during Mr. Cooper's case, I suffered the physical effects of stress and 

exhaustion which negatively affected my performance in the case. First, I was physically 

exhausted at the conclusion of the Hitch motion. I wanted to type up specific findings for the 

judge to sign off on; however, I was too tired and did not have enough time to read through the 

daily transcripts of that hearing. As a result, I produced a product that was "thrown together" 

at the last minute and did not contain all of the information I wanted. Second, at the end of the 

defense case, I wanted to put together a comprehensive statement regarding the physical 
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evidence. However, I was physically exhausted and could not complete the task. If I had 

second counsel, I could have easily delegated both of these tasks. 

6. In August 1984, I started to hyperventilate and felt heart palpitations while I was 

driving. As a result, I briefly checked myself into Arcadia Methodist Hospital for monitoring. 

Throughout my life I have suffered from Rheumatic heart disease brought on by the rheumatic 

fever I had as a child. I take a medication called digitalis, every day for my heart problems. 

I was taking digitalis and occasionally an aspirin for my heart problems at the time of trial. 

7. Presently, I work with second counsel in death penalty cases. We have an attorney 

in our office who does all of the motions and legal research on the cases for us. This is very 

beneficial and I have seen how I have been a better attorney because of it. 

I declare under penalty of perjury under the laws of the United States and the State of 

California that the foregoing is true and correct. Executed at La Verne, California on October 

21,.1996. 
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