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ONTARIO, CALIFORNIA; WEDNESDAY, JULY 25, 1984; 10:05 A.M. 

DEPARTMENT NO. 3 HON. RICHARD C. GARNER, JUDGE 

APPEARANCES: 

The Defendant with his Counsel, DAVID 

NEGUS, Deputy Public Defender of San 

Bernardino County; DENNIS KOTTMEIER, 

District Attorney of San Bernardino 

County, JOHN P. KOCHIS, Deputy District 

Attorney of San Bernardino County, 

representing the People of the State 

of California. 

(Jill D. McKi~~ey, C.S.R., Official Reporter, C-23l4, 

Brian Ratekin, C.S.R., Official Reporter, C-37lS) 

THE COURT: All right. Al~ three attorneys are 

present, and Mr. Cooper is ~ikewise present. 

Counsel, we are taking the same procedural format 

as I did the other day, and I am at the counsel table 

with you, somewhat informally, because we've got a lot of 

motions to do and a lot of discussion, and I find this 

easier. 

Any objection to it? 

MR. NEGUS: No. 

MR. KOCHIS: No. 

THE COURT: I am not -- I did some work since I saw 

you yesterday. I'm not quite sure which we should take up 
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1 at this time. Maybe we ought to try and finish whatever 

2 we can that we started yesterday. 

3 Mr. Kottrneier, with reference to autopsy pictures, 

4 have you segregated the ones that you wish to show? 

5 MR. KOTTMEIER: Yes, Your Honor. I have selected 

6 four photographs, and I have designated on each one of 

7 these the reasons. The first two are of the same wound. 

8 They are a wound to the head of Peggy Ryen. 

9 THE COURT; What -- have they been marked in any 

10 way? 

11 

12 
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15 

16 
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19 
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22 
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24 

25 

26 

MR. KOTTMEIER: Yes. For our purposes here in 

discussion, these are the same photographs that were used 

in the preliminary hearing, and they have been designated 

as H-7, H-8, H-25 and H-55. 

THE COURT: ~,,"r ... e--...t<.!.h.:::o::..:s::.:e~t~h::::e-.::C?:.:n::l~y:.-.:f:.:o:u:r:.....a:::u:..::t:o~p~S~y~p:l.:· c~t=u:r:.=e=s"" 

that you desire to enter? -. 
MR. KOTTMEIER: Yes. 

THE COURT: All right. Let's take them up one at 

a time, perhaps. 

MR. KOTTMEIER; Well, seven and eight really go 

together. Seven is the photograph of the head wound as it 

appeared after cleansing from the outside. NumberS is 

that same head wound with the scalp peeled back to show 

the damage to the skull. 

THE COURT: Well, does it show damage to skull? 

I'm not that -
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1 MR. KOTTMEIER; It's this right here. 

2 THE COURT: I see flesh there. 

3 MR. KOTTMEIER: That's the skull itself or at 

least a cut into the skull, through it, in it, but that's 

5 the kind of illustration that I don't think could 

6 THE COURT: Who's that on, what victim? 

7 MR. KOTTMEI~~: That's still Peggy Ryen. Number 7 

8 is the wound from the outside. Number 8 is the wound after 

9 the scalp was peeled back to show the damage to the skull •. 

10 THE COURT: What's the significance of that? 

11 MR. KOTTMEIER: It i.s to show a hatchet wound; in 

12 other words, these wounds Dr. Root will testify are consisten 

13 with a hatchet. It shows specifically the type of force 
.:~':~~)~ 
~. -.;~ 

14 involved, the chopping versus cutting. That is extremely 

15 significant as far as his testimony. 

16 MR. NEGUS: There's no dispute that all these wounds 

17 are chopping wounds, and Dr. Root will testify at least 

18 if he testifies like he did at the prelim that he can't 

19 tell the difference between various types of chopping 

20 instruments based on the nature of the wounds. 

21 THE COURT; Go further. 

22 MR. KOTTMEIER: Number H-25 shows chopping wounds 

23 to the face, and they are --

24 THE COURT: Chopping wounds? 

25 MR. KOTTMEIER: Chopping wounds or hatchet wounds 

26 to the face. 
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1 THE COURT: That's of Jessica? 

2 MR. KOTTMEIER: That's of Jessica, and those are 

3 illustrative of the kind of wounds that were present on 

4 the bodies of virtually everyone of the victims, but 

5 will illustrate for purposes of the issue as far as the 

6 utilization of the hatchet the kind of wounds or the way 

7 in which they appear which is different than would normally 

8 be associated with a slashing wound. 

9 MR. NEGUS: Again there's no dispute that there's 

10 both chopping and slashing wounds on all of the victims. 

11 THE COURT: 55? 

12 l-1R. KOTTMEIER: 55 is a defensive-type wound on the 

13 forearm of Doug Ryen and illustrates the utilization of a 

14 hatchet or a chop wound when applied to the limb. tie have 

15 a variety of chop-type wounds to ~imbs, including arms 

16 and legs of the victims, and this will give an indication 

17 of what those wounds are like. 

18 MR. NEGUS; Again no dispute that there are chop-

19 type wounds. 

20 THE COURT: You know, I remember -- remember reading 

21 the testimony of Dr. Root at the preliminary hearing where 

22 you go into the subject of defensive wounds. He describes 

23 them on a number of victims, including Doug Ryen. And when 

24 they see all of the blood he's able to mark on his diagram, 

25 what do the pictures show that the jurors aren't going to 

26 know for sure anyhow? 
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1 MR9 KOTTMEIER; The pictures show a dimension, a 

2 dimension of the wound and the way in which the ~~ is 

3 made that is not subject to verbalization that I sabmit 

4 gives verification to the opinion that the hatchet in this 

5 case is consistent with the weapon that is used. 

6 MR. NEGUS; I don't think there's any dispute that 

7 the hatchet in this case is consistent with the weapon 

8 that is used. The dispute on some of the wounds. the 

9 dispute is whether there's some wounds that are inconsistent 

10 with it, none of which happen to be there, that I can see, 

11 and what other instruments besides that hatchet, and I am 

12 

13 

14 

15 

not even sure there's a dispute as to any of the chop wounds. 

THE COURT: I read yesterday afternoon af~er you left 

both the 1\illis case and the Jentry case. liillis. the 

prosecution offered 18 photograph? of victims tak~ during 

16 the autopsy. The court cut it down to 10 of the 18, and 

17 the Appellate Court held that it was error as to three of 

18 the ten, which were the only three that the defense still 

19 objected to~ apparently, but that it was non-prejudicial. 

20 That's the closest case that we have to what we're 

21 before here, just indicating to me that the courts are not 

22 too hesitant to second-guess the judgment of the trial 

23 court, although they most all speak about the discretion 

24 of the Court. 

25 I really don't think, with all respect, ~. Kottmeier, 

26 tha t they show all that much to warrant taking tile chance on 
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1 them to the extent of the injuries, the location of some 

2 of them, the description of the autopsy surgeon, the 

3 diagramming, I think can do the same thing. 

4 MR. KOTTMEIER; There's on; other aspect, Your Honor, 

5 which becomes significant as far as the visualization that 

6 occurs in the photograph that does not occur within the 

7 testimony, and that is that one of the basic arguments 

8 that we will hear, I'm sure, in the case, because we've 

9 heard it throughout the proceedings, is that the victims 

10 in -- rather let me strike the word "victims" -- the attack 

11 could only have taken place with more than one individual 

12 involved. 

13 

14 

15 
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THE COURT: Yes. I am aware of that. 

MR. KOTTHEIER; These wounds illustrate the force -and by the instrumentality used which created the wounds; 

that one wound, one hit of the nature that we are dealing 

with in this particular case, would have ~ncapacitated the 

victims to such a degree that the resistance would not have 

-been the kind that would have required the actions of more 

than one individual, especially if the wounds are, as in 

this case, to the parents, and leaving then the children 

for subsequent victims, and I think that these --

THE COURT: You would have to have amplification on 

that state~ent by the expert. Even the nature of these 

wounds themselves, I'm not sure that the jurors would 

automatically know that that's going to render the person 
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1 completely harmless. 

2 MR. NEGUS: Judge -- yeah --

3 THE COURT: I will reserve the right to have you 

re-offer any photograph during ~~e course of the trial, 

5 if it becomes relevant, to show the usual things, the type 

6 of the wound, the deepness of it, the effect of it, but I 

7 think initially, then, I will deny your request to put in 

8 any of the autopsy pictures, and let's see how it goes, 

9 and we would have a hearing out of the presence of the 

10 jury. And if it becomes relevant, we will -- we will take 

11 it up at that time. 

12 These four pictures you want to be maintained by 

13 the clerk and marked otherwise or you want to put them 

14 back 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. KOTTMEIER: I think we have a record of those 

photographs, because the Court has the slides that are --

MR. NEGUS: I will stipulate that the numbers as 

we referred to on the photographs correspond to the -- to 

the numbers on the slides that were introduced as Exhibit 

H-1 through -89 at the preliminary hearing. So H-7 

would be slide H-7; H-55, slide H-55. 

THE COURT: Okay. Then I will return these back to 

Mr. Kottmeier. 

MR. NEGUS: And. you know. I just wanted to say that 

I agree with the Court's suggested procedure, and I'd just .... 
like to reserve if it becomes necessary for the defe~se - .-----------
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2-1 5573 

-1 MR. KOTTMEIER: There is a secondary aspect that 

2 really concerns me about what was just mentioned, and that 

3 is that there's a creation of a feeling that in effect the 

4 people may be holding something back if the Defense is the 

5 first party able to introduce any photograph whatsoever of the 

= 

6 autopsy. It -- it creates an image that in effect for some~ 

7 reason we -

8 THE COURT: You mean other than what he stated 

9 yesterday from --

10 MR. KOTTMEIER: Well, what Mr. Negus just said is 

11 basically--

12 THE COURT: He talked about witnesses. I may not 

13 be following you. That he made discovery to you of certain 

14 witness' statements. 

15 MR. NEGUS: He doesn't want me to be the first 

16 person to talk about an autopsy photograph in front of the 

17 jury because he thinks that that's going to create the 

18 impression that he's holding something back. 

19 THE COURT: Oh. 

20 MR. NEGUS: And I think that's baloney, but --

21 THE COURT: You're very finely tuned. I missed the 

22 point. 

23 No need for that at all, I wouldn't think. As you 

24 put on your doctor, "And you took pictures of all these things, 

25 doctor, and they" -- you can even say they have been disclosed 

26 to the Defense and then drop it there. And then if he wants 
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to bring it up, why, then, you have brought it up first. 

They simply -- and you -- you in fact may be showing them to 

the doctor, conceivably, as Mr. Negus suggested. So that 

your pictures of Dr. --

MR. KOTTMEIER: The only reason --

6 THE COURT: Your pathologist took the pictures. I 

7 don't see the problem. 

8 MR. KOTTr~IER: The only reason I hesitate to do 

9 that is that I would not want to put the Court in a position 

10 of where the jury, having heard that there are pictures of 

11 the wounds, all of a sudden suddenly requests to the Court 

12 saying, "All right. We want to see all the pictures of the 

13 autopsy. • 

14 THE COURT: You know, I normally take the pictures 

15 the position that I level with the. jurors, and that if such 

16 a situation came up generally I would -- my inclination would 

17 be to simply tell the j1J..ry, "Ladi.e_s andG;;ttiemen-;tnere-are J 

18 many pictures in this case, but I have ruled heretofore that 

19 they are at this time inadmissible, and you're not to wonder 

20 why nor to speculate on it. Put the blame on the Court, if 

21 you wish," or something like that, which is where it should 

22 be. If they want to make me the heavy, so be it. But if 

23 they ask to see it, I will tell them to deal with the 

24 evidence that they've got. We don' t let the jurors run the 

25 evidentiary problems in trial. 

26 All right. That tentative -- that ruling will stand, 
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1 then. So we're not precluded from using autopsy pictures, 

2 but we're going to wait and see how it comes up at trial, 

3 and 

4 MR. NEGUS: If they become relevant, then weill 

5 deal with that, and Ilm questioning 

6 THE COURT: We're not questioning the relevancy of 

7 all of them; the question is the prejudicial value, however. 

8 And that may be overridden somewhat. 

9 MR. NEGUS: If it comes to a point where theylre 

10 not just cumulative and there's something the photograph can 

11 offer, I'm perfectly willing to do it outside the presence of 

12 the jury if I should want to bring it up so that it doesn't 

13 look like I'm sort of the one that suggested it. 

14 THE COURT: Have we reserved something else from 

15 yesterday? 

16 MR. NEGUS: Yes. Number two. 

17 THE COURT: Number two, motion to provide physical 

18 evidence for non- destructive --

19 MR. NEGUS: Mr. Kochis has got some stuff. 

20 MR. KOCHIS: Your Honor, I'm handing the Court a 

21 list of items which Mr. Negus has requested that are in two 

22 locations. All of the items from A-II through VV-7 on Page 2 

23 are currently located in Oakland at a laboratory run by Mr. 

24 ~orton, who is testing those. He assures me that he will 

25 THE COURT: A witness that you put them up there for 

26 that's your criminalist, so to speak? 
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1 MR. KOCHIS: Yes. He assures me that he'll be done 

2 with testing those by Monday. Every time I call him, he 

3 assures me they'll be done testing them within the next day 

or two. 

5 ~sition as to those items, Your Honor, is that 

6 if Mr. Negus will give me the date and the time -- and 

7 request that Dr. Thornton pick them up; he's in the Oakland 

8 area -- that I will send Mr. Morton a letter instructing Mr. 

9 Morton to turn all the items on Page Pages I and 2, 

10 with VV-7, over to Dr. Thornton when he appears at Mr. 

11 laboratory and signs a release. 

12 The one item that is not in Mr. Morton's posses 

13 or the 

n 

14 THE COURT: You probably should set a time limitation 

15 on that 

16 MR. NEGUS: As a practical 

17 THE COURT: when you instruct your -- your person 

18 up there, turn them over to Dr. Thornton, Dr. Thornton is 

19 authorized to use them and to return them back to you, or 

20 something like that, by X date, whatever reasonable date is 

21 required or time 0 

22 MR. NEGUS: I believe it will probably take about 

23 five weeks to complete the analysis of this thing. That's 

24 just a 

25 MR. KOCHIS: Could we initially set a time of 30 days? 

26 For example, he picks them up next week, on Wednesday the 25th? 
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MR. NEGUS: If he's going to --

MR. KOCHIS: That unless further ordered by th~ 
Court, that he return them by the 25th, and if he's having a 

problem by the 25th of August, if Mr. Negus can communicate 

that to me. 

MR. NEGUS: I would if -- if we're going to do it 

then, I would request that he pick that we set the date 

9 MR. KOCHIS: 29th? 

10 MR. NEGUS: -- picking them up approximately Augus~ 

11 the--

12 THE COURT: You can -- Counsel, you don't have to 

13 set a date right now. 

14 MR. NEGUS: 20th. 

15 THE COURT: I was simply ?uggesting that there 

16 should be some limitation on it. Your -- your letter of 

17 authorization with a copy to Dr. Thornton should be 

18 authorizing for only that period of time. He would then pick 

19 it up under those conditions, then you put some onus on the 

20 De fense to get them back to you. 

21 MR. NEGUS: Right. 

22 THE COURT: And I would suggest that you make it the 

23 shorter period of time. We can always extend it. But keep 

24 the pressure on him. So 30 days sounds ~~inently reasonable. 

25 MR. NEGUS: Okay. But I'm just trying to get it when 

26 we'll have all the graduate students that will do the screening 
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work, which --

THE COURT: You can talk that over with Mr. Kochis. 

And you set that up so they will be released. No problem, 

then. 

MR. KOCHIS: Well, Your Honor, on Page 2, there are -6 a list of it-pm'" +-~ T've iust referred to generically, more 

7 or less. All the letent and known fingerprint~ in the case 
-

8 are in the possession of the Identification Bureau. As to 

9 that type of evidence, I would still prefer and urge the 

10 Court to fashion an order similar to the order that was 

11 fashioned in Keenan, in that the fingerprints don't contain 

12 the same volume of evidence as do the hair and carpet fiber 

13 

14 

/ 

samples. 

/'--
./ It would seem to me that they could be analyzed in a 

1~ much shorter period of time. They. have set aside a room at 
\ 

16 ~l.O. bureau with comparison materials in there. Mr. Negus' 

17 expert would be allcNed to bring whatever additional machinery 

18 or devices he would request to that room. 

19 And because of the nature of that type of evidence 

20 and its potential importance, I would ask that that analysis 

21 be done at the sheriff's 1.0. bureau. 

22 MR. NEGUS: There is some 70 known prints, I believe, 

23 and another probably 70 or so latents involved in the case. 

24 Mr. Kochis' experts at the 1.0. bureau have been working on 

25 them si~they gOt-the case. Ana-rrm-info~that they 

26 still haven't finished ~~rking on them. I don't think it is 
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1 practical to -- to -- they can't do it in a year; I don't 

2 know how 

5579 

3 THE COURT: Of course, they've got other things to do. 

4 MR. NEGUS: Well, that's right. But they have also 

5 been spending an awful lot of time on it. And I don't think 

6 that's -- I don't think that's practical to -- or very cost 

7 effective to pay somebody to come out to San Bernardino on --

8 on various multiple days. 

9 THE COURT: Well, you're going to have an expert 

10 from that area? 

11 MR. NEGUS: From where? 

12 THE COURT: From the San Bernardino area for this? 

13 MR. NEGUS: No. 

14 THE COURT: No? 

15 !-1R. NEGUS: My expert is from Los Angeles. 

16 t-1R. KOCHIS: And, Your Honor, in regard to the prints 

17 I think I-lr. Negus would agree that a number of the prints, 

18 perhaps as many as 75 or ~~ percent, have already, according 

19 to our experts, been identified or attributed to certain 
--_ •• ¥ 

20 persons. It would seem that checking that would be relatively ---.. _--

21 simple. 

22 For example, if there's a print in the bedroom that 

23 our laboratory attributes to Jessica Ryen, taking Jessica's 

24 known prints and that print, their expert could make that 

25 determination. They're not going to have to take the latent 

26 and compare it to the other 69 people if they agree with our 
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1 expert. 

2 Likewise, there's a -- there's two prints that 

3 have been attributed to Mr. Cooper. Comparing his known 

• prints to those two prints is going to allow that expert, I 

5 would imagine, in very short fashion to --

6 THE COURT: Where were those found? 

7 MR. KOCHIS: The shower in the Lease house, the 

8 footprint, and the print off the Coffee Mate can in the 

9 Lease house. I imagine within a very short period of time 

10 their expert's going to agree or disagree with that analysis. 

11 And I can't imagine their expert is really going to be 

12 interested in locating additional prints that they can 

13 attribute to l-1r. Cooper in the Ryen scene that we have not 

14 been able to attribute. 

15 MR. NEGUS: Well 

16 THE COURT: Maybe I can compromise with the two of~ 
17 you. The -- the critical prints that can be examined within 

18 one day, for instance, such as Cooper's, that would be done 

19 in the crime lab. The rest of them be released for him to 

20 work on at his leisure in his own factory. Any problem? 

21 Isn't that a reasonable suggestion? I 
22 He can come out for one day and examine the critical 

23 prints that perhaps have a higher evidentiary value to you 

24 and that you're more concerned about; the rest of them, no 

25 big deal. 

26 MR. NEGUS: One thing is that just as a -- I think 
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1 it's a -- a problem with this kind of order is that that 

2 reveals the identity of my expert to the Prosecution which /' 

3 they don't otherwise have a right to know. and that's -- I --

4 THE COURT: Well. that's not the purpose, Mr. Negus, 

5 and you know it. I didn't have that in mind at all. 

6 MR. NEGUS: I know. But I'm just saying that I 

7 think that the Prosecution request is -- is unreasonable. 

8 We will -- I'm willing to, you know. whatever -- whatever 

9 their -- the cases have indicated that once we accept 

10 responsibility for it, they aren't responsible as long as .it's 

11 under order of Court until we get it back to them. And I 

12 would imagine I can get -- get the prints back to them within 

13 two or three weeks. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE COURT: Do you know -- is that a problem to you 

at all? Perhaps you could take pictures of critical prints 

tha t were -- where you wouldn't mind releasing. I don't know. 

MR. KOCHIS: We are concerned about that. If things 

out of Mr. Negus' expert or the person who transferred the 

prints happens -- if things out of their control happens to 

those prints, ultimately they're not going to be available 

for other lawyers down the line, whether there are other 

prosecutors or other Defense lawyers. And we 'fee1 those are 

crucial. I am inclined to lean and agree with the Court that' 

on some of those other prints. the vast majority of prints, 

my argument is not strong, and. with those. they could be 

released to Mr. Forbush, who would deliver them to Mr. NegUS'~ 
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19 prints happens -- if things out of their control happens to 

20 those prints, ultimately they're not going to be available 

21 for other lawyers down the line, whether there are other 

22 prosecutors or other Defense lawyers. And we 'feel those are 
~ 

23 crucial. I am inclined to lean and agree with the Court that~ 

24 on some of those other prints. the vast majority of prints, 

25 my argument is not strong, and. with those. they could be 

26 released to Mr. Forbush, who would deliver them to Mr. NegUS'~ 
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1 expert. 

V- , 
2 MR. NEGUS: Okay. So the two prints that -- that 

3 you're talking about are the footprint in the shower and the 

4 Coffee Mate. That's the ones you want to keep? 

MR. KOCHIS: And Mr. Cooper's knowns. I assume you 

have -- I assume Mr. Negus has an abundance of those. 

MR. NEGUS: Well, I'd like to get the ones that you 

8 used. But I suppose we could have somebody roll Mr. Cooper's 

9 own or we could consent that if Mr. Cooper's prints are lost 

10 you can roll another set of his. 

11 I mean, we're not going to lose the prints. 

12 I don't see that Mr. Cooper's prints are the problems. 

13 MR. KOCHIS: Those are the terms --
14 THE COURT: Of course, he's going to -- he's going 

15 to have to have Mr. Cooper' s print~. 

16 MR. KOCHIS: That would be the comparison 

17 THE COURT: These prints of the knowns that you have 

18 from him 

19 MR. KOCHIS: Yes. 

20 THE COURT: were professionally manufactured? 

21 They were rolled at the 

22 

23 

MR. KOCHIS: August 1st, San Bernardino County Jail. 

THE COURT: So they're not going to differ from any 

24 that you get in the rolls. So I don't see --

25 MR. NEGUS: Well, if -- if you want to order the 

26 ~heriff in the jail to roll Mr. Cooper's prints and give them 
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1 to me when we leave tonight, that will do me. I mean, I don't 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

see the that's not a big deal. But I don't see --

THE COURT: So outside of his knowns, which y~ 
probably keep, and the two prints that we're talking a~~u:~" ( 

the footprint in the shower and the fingerprint in the coffee D 
can 

MR. KOCHIS: Coffee Mate jar -- ~ 

THE COURT: -- Coffee Mate jar ~ 

MR. KOCHIS: -- from the Lease house. 

THE COURT: the rest of them, no violent objection! , 

anyhow. 

MR. KOCHIS: I ~ld prefer, again, that they be --

that those be examined-a~-th~. bureau. .--'---' .--~ 
That is my -------pre ference ~_.---.... ---

(No omissions.) 
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THE COURT: Well, I don't like to work in other 

judges' chambers, and I don't have to have the same type 

of equipment that the handwriting expert has to have, and 

I am also conscious of the cost factor. 

Anything further? 

MR. NEGUS: No. 

THE COURT: All right. ,That will be the ruling; 

that the Sheriff's Office cooperate in providing another 

9 set of exemplars from Mr. -- and you could have Mr. Forbush 

10 go and witness that, if you wanted. 

----------------------------
11 MR. NEGUS: That's probably what I am going to do. 

12 I - I will just have Ron come over so he 

13 can 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE COURT: Sure. That can be done right here in 

West End, and that your expert will come over, and on those 

two particular prints will be maintained in the 10 Bureau 

in San Bernardino and can be examined freely by your 

experts there. 

decide to leave those prin~ MR. NEGUS: I may just 

alone and -- whatever. 

THE COURT: Whatever. The rest of them, then, I 

trust that you will make the~ available to Mr. Forbush, 

if he be your agent, at a reasonable time, and again some 

time limitation on that. They should be returned. 

MR. NEGUS: I can get them back within 30 days easy. 

THE COURT: Within 30 days should be no problem, and 
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1 I trust that you can work up the type of authorization. 

2 You might want to put these authorizations in writing -- I 

3 would suggest you do so -- to Mr. Negus with a copy to the 

4 Sheriff. 

5 MR. KOCHIS: I am going to reduce it to writing and, 

6 with the Court's permission, I am going to put in the 

7 letter that I have been ordered by this Court to direct 

8 certain people to release these items to, for example, 

9 Dr. Thornton or Mr. Forbush. 

10 THE COURT: Sure. No problem. All right. So much 

11 for that portion of the requested --

12 P.R. KOCHIS: Now I am handing the Court another 

13 type~Titten list, which is a list of everything that 

14 Mr. Negus has requested. I have set it aside by laboratory 

15 identification number, a typewritten description of the 

16 items, and each item is under a subheading that indicates 

17 where the evidence comes from, whether it's the Ryen house, 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Lease house --

THE COURT: Have you excluded everything from your 

first list? 

~~. KOCHIS: No. Those are on there as well. I 

don't think it's necessary to have that exclusion from my 

position on this list. My position on this list would be 

the large, bulky items that Mr. Negus talks about --

MR. NEGUS: There are no large 

MR. KOCHIS: For example, on page 6, item TT, the 

I 
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1 sweepings from the Ryen master bedroom, there's apparently 

2 four differentbagsfull of debris from the Ryen house. If 

3 ordered to do so by the Court, I would instruct the crime 

4 lab to turn that over to the defense expert or Mr. Forbush 

5 for transportation to Dr. Thornton's laboratory so that he 

6 can analyze that. That apparently will take him and the 

7 graduate students some period of time to go through. 

8 My position on the vacuum sweepings from the car 

9 and the Lease house would be the same. 

10 As to the smaller specific items, the tufts of hair 

11 from 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE COURT: Let me find out where the car one is. 

MR. KOCHIS: That would be, Your Honor, the V series, 

which would be V-3 

THE COURT: V-3? 

MR. KOCHIS: -- V-9, -13, -23, -24, and actually 

V-4 and -8. Those I would place in the same class as I 

would TT, and if ordered to do so by the Court, I would 

have no objection to those being turned over to Mr. Forbush 

or a defense investigator. 

--~he other small items, again, I would prefer -- that ~ 

is, to the. analysis of those -- those be conducted in the cru~ 

lab, and, essentially, the remainder of the items consists 

of hair taken either from the victims at the autopsies or 

hairs and fibers taken from the Ryen scene. ~"----~-- ) 
MR. NEGUS; There's also a few things that are not 
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~he other small items, again, I would prefer -- that ~ 

is, to the. analysis of those -- those be conducted in the crulE 

lab, and, essentially, the remainder of the items consists 

of hair taken either from the victims at the autopsies or 

hairs and fibers taken from the Ryen scene. 
---) '"----

MR. NEGUS; There's also a few things that are not 

, 
I 
I 

~ 

" U , , 
~, 

1--
~, 

1--,-
:I ,-
~ 



3-4 

1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5587 

hair. 

THE COURT: Excuse me. Let me understand something 

here. Looking on page 1, it says .. -

MR. NEGUS: What I requested .}n page I --

THE COURT: Wait a minute. You don't even have --

MR. }''EGUS: Yeah, I do. 

THE COURT: I see. 

MR. NEGUS: A-I is just a hair. Okay, 

THE COURT: Well --

MR. NEGUS: Trace from A-5 -- I've been to~ 
laboratory and looked at the stuff; right, so what -- what / 

the criminalists have done is from the comforter, they f 
I 

have taken out a bunch of trace evidence, and they have J 
it in a little petri dish, so I am not asking ~ 

THE COURT: Not for the comforter? 

MR. NEGUS: Just the trace that's been taken from 

that, and that already exists in a separate spot within 

the laboratory and is separately packaged, so I'm not 

asking for at this point in time for the comforter, the 

blanket and the sheets, but just for the stuff they took 

off of it. 

THE COURT: You know, I think that you ought to --

you ought not to inundate Dr. Thornton with evidence and -get it all out of your POl?_s.~_s.si.Q_n at the same time, -
Mr. Kochis. 

MR. NEGUS: If I could, Your Honor --
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THE COURT: Keep him reasonably supplied, but don't 

put it all there, and have him bring back some when they 

pick up others, perhaps. 

~.I~. m:GUs: The problem is fer the hair, you have 
""---~-

to compare hair with one another, so we need all the hair 
--------_ ... _- - "-- . -:--;;-;::---:.,---::::--: ....... ----------

at one time, A-II, B-IS, C-12, s, V-22. 
---.----- . --

THE COURT; S? 

MR. ~~GUS: Item S. It's on page 4, item S. 

THE COURT: Okay. 

MR. hLGUS: V-22, RR are not hair, so I'm willing 

to have those -- hold off on those or maybe even get those 

done quick, do those first, and maybe have Dr. Thornton 
----------------------------------------------
pick those up when he comes down here, and then we will 

bring those back and get all the hair, but we need all the 

hair at the same time so we can c?mpare one with the other. 

THE COURT; That doesn't sound unreasonable. 

Mr. Kochis, other than suggesting to you how to phrase a 

particular order, if you wish it, or suggesting to you 

that it all not be gone at one time, I'm in sympathy with 

------letting it go away from your possession then-Eo Ox. Thornton 
------_ .. - -- . ~., ... ,-. . -"'- _ .. __ ._._-----_ ... _-------

for a reasonable period of time for his analysis, but I am 

<- .. ---
sympathetic with conditioning the order of release on all -the items on your second list, which I have marked B, the 

first one being marked A, permitting it to be picked up 

by Mr. Forbush, perhaps, and taken to Dr. Thornton,~-' 

I'll put tL~e limitations on~ 1111 schedule the logistics 

, 

I 

n u , , 
:I 
L 

,:1 -,-
:J -, , 

3-5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

• 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5588 

THE COURT: Keep him reasonably supplied, but don't 

put it all there, and have him bring back some when they 

pick up others, perhaps. 

~.I~. m:GUs: The problem is fer the hair, you have 
""---~-

to compare hair with one another, so we need all the hair 
--------_ ... _-- "--'-

a t one time, A-II, B-IS, C;---:;1;-:2::;-,-S;.-,--;"V.---:2"'2".----------
---.----- . --

THE COURT; S? 

MR. ~~GUS: Item S. It's on page 4, item S. 

THE COURT: Okay. 

MR. hLGUS: V-22, RR are not hair, so I'm willing 

to have those -- hold off on those or maybe even get those 

done quick, do those first, and maybe have Dr. Thornton 
------------------------------------------
pick those up when he comes down here, and then we will 
--------------

bring those back and get all the hair, but we need all the 

hair at the same time so we can c?mpare one with the other. 

THE COURT; That doesn't sound unreasonable. 

Mr. Kochis, other than suggesting to you how to phrase a 

particular order, if you wish it, or suggesting to you 

that it all not be gone at one time, I'm in sympathy with -----letting it go away from your possession then-Eo Ox. Thornton 
------_ .. - -- . ~., ... ,-. . -"'- _ .. __ ._._---_ ... _-------

for a reasonable period of time for his analysis, but I am 
<- .. ---

sympathetic with conditioning the order of release on all -the items on your second list, which I have marked B, the 

first one being marked A, permitting it to be picked up 

by Mr. Forbush, perhaps, and taken to Dr. Thornton,~-' 

I'll put tL~e limitations on~ 1111 schedule the logistics 

, 

I 

n u , , 
:I 
L 

,:1 -,-
:J -, , 



/~ 

3-6 

A~, 
~~ 

3b 

tf:-t; 
\ 

1 of it, if you wish. 

2 MR. NEGUS: I think we can agree on that. 

3 THE COURT: I suggest you can, so, basically 

4 MR. KOCHIS: Well, Your Honor, if 1 am ordered to do 

5 so by the Court, I will, and first in, first out. The sooner 

6 he gets it,the sooner it comes back to me. If he's going 

7 to be here on Monday, I would ask Mr. Negus to instruct 

8 him to perhaps bring what material he would need to take 

9 stuff back with him to Northern california, and I'm more 

10 comfortable with having it rele~~~d directly to Dr. Thornton 

11 at the crime lab than I am having the Sheriff fly people 

12 up or having Mr. ForbushJ;ly_up---on--a.-eoIll!l:Lercial airline, ------------ - -
13 so if Dr. Thornton's going to be ordered to get it, I'll 

14 try to get as much of it to him Monday and TUesday. He's 

15 not leaving until TUesday afternoon. 

16 MR. NEGUS: with the unders.tanding that the hair 

17 evidence, we won't be ready to begin analysis until 

18 

19 

20 

21 

22 

23 

24 

25 

26 

approximately the end the last week in August, because 

that!s when the graduate students come back from summer 

vacation. non-M) MR. KOCHIS; Well, then, I'll release the 

evidence to Mr. Thornton on Monday. 

MR. NEGUS; Fine. 

MR, KOCHIS. If Mr. Negus will tell me when 

Dr. -- Dr. Thornton's going to get some substantial hair 

evidence next week that I imagine he'll do himself that's 
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1 been mounted. He will not have a graduate student doing 

2 that. 

3 MR. NEGUS: Right. 

4 MR. KOCHIS: And then if I can be instructed as to 

5 when the other items -~ --------------
6 ~1R. NEGUS: Well f we should. 

7 MR. KOCHIS: -- ~r.~_E=ady for processing. 

8 MR. NEGUS: I think we can safely say that -- I will 

9 have to talk to John on when I call him on Sunday, but 

10 I believe that probably August the 27th, 'and then we can 

11 have them back -- or try to have them back within 30 days 

after that. 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE COURT: All right. The Court does in fact 

order you to release it consistent with our discussions 

here; my prior remarks, and then I leave it up to counsel. 

. If yqu wish to prepare written documents for me to sign, 

I will do so. Otherwise, I leave the arrangements up to 

arrangement of counsel. 

MR. NEGUS: I think we can work that out. 

THE COURT: Okay. So that takes care of number two, 

basically. 

MR. NEGUS: Number four remains in abeyance, is my 

understandinq • 

MR. KOCHIS: Until I talk to Mr. Gregonis on Monday. 

MR. NEGUS: ~v.~eady-topr.ac_e....ed on. 
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1 convictions or misdemeanor convictions~ or whatever they 

2 are, that Mr. Cooper has suffered in the state of 

3 Pennsylvania, the p~~ution does not wish to use those 

4 to impeach Mr. Cooper, if he should testify. 

-----------------------~ 5 THE COURT; Well, you're saying that you are not 

6 going to attempt to use them? 

7 MR. KOTTMEIER: Not the Pennsylvania convictions. 

8 The most recent ones were not determinations of guilt 

9 wherein he was sentenced, because the proceedings were 

10 adjourned due to the problem, the mental state issue that 

11 was presented in incompetence to stand trial; so that as 

12 far as that goes, we don't have a prior conviction on the 

13 most recent cases. 

14 

15 

16 

17 

----- .~- -----THE COURT: Well, then, the only thing we have to ------
worry about( then, is the two burglary convictions out of 

--~.-. 

Los Angeles? 

MR. KOTTMEIER: That's true. -- . 

5591 

18 THE COURT: And they're going to know that! anyhow, 

19 as far as his ability to -- well, unless there's a 

20 stipulation~ 

21 MR. NEGUS: I'm not sure about that. First off, 

22 with respect to those two convictions being used to 

23 impeach Mr. Cooper, I would( first of all, as I indicated, 

24 challenge their -- the validity of the guilty plea on 

25 which they were based, and somewhere I have had marked an 

exhibit, which I believe counsel would stipulate -- it's 26 
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1 not a certified copy, but it's a transcript of the plea 

2 that was taken in Los Angeles in the -- in the case in 

3 which Mr. Cooper was sentenced to Chino. 

4 (No omissions.) 
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1 THE COURT: Stipulate I can consider this? 

2 MR. KOTTMEIER: Yes, Your Honor. 

3 THE COURT: The point being, Counsel, what -- what 

4 is with reference as to his advisal of rights? 

5 MR. NEGUS: No. People vs. De Vaughn, 18 Cal. 3d, 

6 889, says that a plea is invalid if it is based on a represen-

7 tation by the Court as to something which is impossible of 

8 fulfillment. In De Vaughn, the promise that was impossible 

9 of fulfillment was -- was giving them a -- a certificate of 

10 probable cause on a confession issue. 

11 THE COURT: Just a minute. Was given a certificate 

12 of probable cause on a confession? 

13 MR. NEGUS: The -- what the -- what the impossible 

14 promise in De Vaughn is doesn't really -- isn't really 

15 important as far as our case. But, yes, that's what -- that's 

16 what they promised. That's what they promised in De Vaughn, 

17 which the Court couldn't do. You can give a certificate of 

18 probable cause on a confession issue. That's -- and that's 

19 what De Vaughn said. And they said that, therefore, the --

20 because the trial Court had done that, the plea was invalid. 

21 This particular plea, according to the statement of 
-.--------

22 the Court on 

23 THE COURT: Did you get a copy of this? 

24 MR. KOTTMEIER: We have a copy, Your Honor. 

25 MR. NEGUS: I -- I got that from him. 

26 Page 8 is a conditional plea under 1192.5 of the 
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1 Penal Code, which means that it's a plea bargain. The plea 

2 bargain is set forth on 

3 THE COURT: Page 8, what's conditional about --

4 this is a conditional - I see. 

5 MR. NEGUS: He's -- the Judge is stating that the --

6 the plea is a conditional plea. Okay? You go back then to 

7 Page -- starting actually on Page I and going to the note 

8 at the first part, they talk about charges pending against 

9 proceedings pending agains t --

10 THE COURT: Counsel, let's take a five minute 

11 recess. 

12 (Recess.) 

13 THE COURT: All right. Back in open court. 

Counsel, I have read the full exhibit. 14 

~ 15 MR. NEGUS: Page 3, Lines 9 through 14 are the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

, 
that I -- that I believe sets out the promise which is I 
impossible of fulfillment, and that is -could be concurrent on both counts and 

other violation. 

that the sentence 

concurrent~ a~ 

He has not the power to make it, but -- concurrent 

with a violation on which the defendant had not yet been 

sentenced. .-------
They were talking about escape charges out of --

Mayview as the -- as the other applicable charge. The 

did not have the power to make the sentence that he was 

concurrent"with that because Mr. Cooper hadn't been 
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1 convicted of it. 

2 THE COURT: What's the case authority that you have? 

3 People vs . De Vaughn? 

.. MR. NEGUS: De Vaughn, capital D-e --

5 THE COURT: Different type of promise. He hasn't 

6 been sentenced consecutive out of -- by any other Court, I 

7 take it. As a matter of fact --

8 MR. NEGUS: Has not been sentenced at all. We don't 

9 know what he's going to get. But it is -- the Judge promised 

10 something he couldn't ®.--. 

11 THE COURT: And your contention is that that makes 

12 this plea invalid? 

13 MR. NEGUS: Yes, People vs. De Vaughn. 

14 THE COURT: You know -- do you have a copy of De 

15 Vaughn? 

16 MR. NEGUS: I'm going to see if I can find the part 

17 for you. Most of it's got to do with the paragraph I'm 

18 

19 

20 

21 

22 

23 

24 

25 

relying on is on Page 896. 

THE COURT: Counsel wish to respond? 

MR. KOTTMEIER: Yes, Your Honor. The ~c 

statement that Counsel relies on is really found on Page 2 in 

a statement from the Defense attorney, wherein Mr. Patrick 

states, "Both counts, Your Honor. As I understand it, the 

Court would be sentencing concurrently on the two counts and 
----------------------::--::--:-

concurrently to any other applicable sentence the defendant 
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1 as far as any plea bargain agreement. -2 More than that, the issue is put in terms of two 

3 counts of burglary that the defendant is pleading guilty to. 

MR. NEGUS: That's not what the Court said. And the 

5 Court -- the Court's statement -- that's the D.A.'s statement. 

6 THE COURT: On Page 8? 

7 MR. NEGUS: The -- on Page 3, 9 to 14, the Court --

8 it's a plea bargain with the Court. And then they go into 

9 the hold, and that's obviously --

10 THE COURT: Let's see. The Court said, "You would 

11 be sentenced. • .no more than four years in State Prison. 

12 That sentence could" -- I can't read it, but probably "run." 

13 MR. NEGUS: "Could be concurrent on both counts" --

14 THE COURT: "Could be." 

15 MR. NEGUS: -- "and concurrent with any other 

16 violation." So obviously they're talking about other 

17 violations other than the one that he's facing in -- in Los 

18 Angeles, which was the two burglary charges. 

19 THE COURT: What's obvious about it? 

20 MR. NEGUS: Well, "and concurrent with any ••• 

21 violation." 

22 MR. KOTTMEIER: But -- yes, but you have to put 

23 in that sentence the qualifying phrase, "could be." That's 

24 a conjunction. "That sentence could be concurrent on both 

25 counts and concurrent with any other violation." Doesn't 

26 say it will be. 
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1 MR. ~LGUS: But that's what but that's what the 

2 plea bargain is. Again, if you look 

3 THE COURT: Well, you take it also, wouldn't you, 

5 

6 

with some of the prior things that were said? Mr. Peck, 
~ 

the D.A. in that case, talks about escape from Pennsylvania 

and saying that "I have no way of knowing what they're going -- - -------------
7 to do or whether they're going to file cha_.r;:qe_~~· And no-

-------- - - . - - -_ .. _-" -

8 where does it indicate that they're going to try and run 

9 theirs concurrent with Pennsylvania nor to bind the 

10: Pennsylvania courts in any way. 

11 M.~. !;EGUS: No. But he's promised -- this Court 

12 out here is promising to make our charges, Los Angeles charges 

13 concurrent with Pennsylvania no matter what Pennsylvania does. 

14 THE COURT: What -- okay. 

15 MR. !;EGUS: And so he says -- he says they have 

16 nothing 

17 THE COURT: That's the interpretation you might get 

18 out of it. But I don't see it. 

19 M.~. ~;EGUS: Well, it says -- well, it says, "That 

20 sentence could be concurrent on both counts and concurrent 

21 with any ••• violation." There's no other -- if he's -- he's 

22 promising -- the only other violations they're talking about 

23 are Pennsylvania violations, and he puts in that "any other 

24 violation.· 

25 TdE COURT: All right. Anything further? 

26 The words "with any other violation" were, I suspect, 
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1 ill chosen, and there is an ambiguity there. So I look at the 

2 rest of it, and I see the more explanatory and understandable 

3 phrase from Mr. Patrick, the defendant's own attorney --

.. MR. NEGUS: Mr. Patrick is the D.A. 

5 THE COURT: Patrick is the D.A.; Peck is the Defense 

6 Counsel? 

7 MR. NEGUS: Peck is the 

8 THE COURT: All right. From Mr. Patrick, "applicable 

9 sentence the defendant is serving." 

10 I read carefully the indication of charges in -----... 
11 Pennsylvania. I find nothing in here that they -- indicates~ 
12 that they intended to try and run it concurrent with -- with 

13 Pennsylvania. And in the absence of a reference back to the -

14 to the L.A. Court for a hearing on the understanding of the 

15 parties and extrajudicial matters that were stated between 

16 Counsel and the defendant, I can't read that into this, Counse 

17 I will deny your motion to invalidate the convictions out of 

18 Los Angeles based upon the grounds indicated. ... --_....,1 
19 MR. KOTTMEIER: Your Honor, I previously 

20 THE COURT: That's number five that we have talked 

21 MR. NEGUS: We haven't finished that one, I guess. 

22 THE COURT: I know we haVen't, as far as -- so what 

23 else? 

24 MR. KOTTMEIER: I previously cited to the Court the 

25 evaluation of Proposition 8. I would submit to the Court 

26 that even if Prop. 8 issues which have corne up in regard to ------
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1 priors and their use for impeachment were resolved in an 

2 approach opposite of the People's position, and that we went 

3 back to the old rules under Beagle and the cases that inter-

4 preted it, that we w~d st~Il be allowed to impeach the 

5 defendant with the burglary priors because ~t was a cr~me that 

6 involved dishonesty, that is, the underlying crime of burglary 

7 was with intent to commit theft. And I would cite to the 

8 Court two cases that deal with pre --

9 THE COURT: Just one second. Let me understand you 

10 for a second. --11 MR. NEGUS: Mr. Kottmeier's moving ahead to the 

12 second part of the motion, which is, even if the pleas are 

13 you haven't ruled them valid -- then I'm making a motion under 

14 Evidence Code, under the Beagle due process right 

15 whole bunch of other grounds which, if I can have a minute, 

16 I can articulate. 

11 (No omissions.) 
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1 THE COURT: Your motion, Mr. Kottmeier, is that if 

2 he testified, the burglary charges, under the old standards 

3 of Bea2le, go to truth and honesty, you should be able to 

4 impeach with that, but also because Proposition 8 says 

5 that any prior felony conviction shall subsequently be 

6 used without limitation for purposes of impeachment; is 

7 that your basic argument, those two points? 

8 MR. KOTTMEIER: Yes, Your Honor, yes, and here I'm 

9 assuming that Mr. Negus is willing to stipulate to the 

10 incarceration of the defendant at CIM so that, in effect, 

11 that issue is no longer before the Court. I'm just making 

12 that assumption. 

13 MR. NEGUS: That's true. 

14 THE COURT: All right. Mr. Negus, further argument? 

15 MR. NEGUS: Yes. Are we. arguing assuming that 

16 Proposition 8 doesn't apply, or do you want to hear the 

17 arguments about why Proposition 8 doesn't apply? 

18 THE COURT: I'd be happy to hear whatever argument 

19 you wish to present. 

20 MR. NEGUS: Well, Mr. Kottmeier -- the reason I was 

21 trying to do it in an orderly fashion, Mr. Kottmeier started 

22 out by saying he thought even if Proposition 8 didn't 

23 change the law one bit, then -- then the prior should 

24 still be admissible; so what I'm asking is do you want me to 

25 start with that proposition first or do you want me to 

26 start with the applicability of Prop 8? 
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4 impeach with that, but also because Proposition 8 says 

5 that any prior felony conviction shall subsequently be 

6 used without limitation for purposes of impeachment; is 

7 that your basic argument, those two points? 

8 MR. KOTTMEIER: Yes, Your Honor, yes, and here I'm 

9 assuming that Mr. Negus is willing to stipulate to the 

10 incarceration of the defendant at CIM so that, in effect, 

11 that issue is no longer before the Court. I'm just making 

12 that assumption. 

13 MR. NEGUS: That's true. 

14 THE COURT: All right. Mr. Negus, further argument? 

15 MR. NEGUS: Yes. Are we. arguing assuming that 

16 Proposition 8 doesn't apply, or do you want to hear the 

17 arguments about why Proposition 8 doesn't apply? 

18 THE COURT: I'd be happy to hear whatever argument 

19 you wish to present. 

20 MR. NEGUS: Well, Mr. Kottmeier -- the reason I was 

21 trying to do it in an orderly fashion, Mr. Kottmeier started 

22 out by saying he thought even if Proposition 8 didn't 

23 change the law one bit, then -- then the prior should 

24 still be admissible; so what I'm asking is do you want me to 

25 start with that proposition first or do you want me to 

26 start with the applicability of Prop 8? 
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1 THE COURT: I don't care. 

2 MR. NEGUS: Okay. 

3 THE COURT: You've got two grounds. It's a double-

4 edged sword, and under the new or the old standards, he 

5 submits that it's admissible. Maybe you ought to go under 

6 the old standards. Forget Prop 8 for a second. Then what's 

7 your argument,_ sir? So if it's admissible either way --

8 If I rule it's admissible based on the old standards, we 

9 can forget Prop 8. 

10 

11 

12 

MR. NEGUS: That's why I asked you the question. 

THE COURT: We're talking now for impeachment only, 

if he gets on the stand and starts to testify and we're 

13 concerned with credibility, prior conviction of a felony 

14 being one of the crimes, and Beagle said, basically, that . . . 

15 if it's not too remote -- Beagle excludes and probably on . . 

16 the case excludes prior similars. Am I hitting it now? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. NEGUS: Right on. According to the thing that 

Mr. -- Mr. Cooper is ~_c~~r~ed with burglary under the 

present case, but the facts of the case are such that 

there is, at least for lay people, an implication of a 

burglary. And in the thing that Mr. Kottmeier gives you 

on page 5 of the little statement he has for tomorrow's 

motions, he even talks about a burglarized home, showing 

that Mr. Kottmeier, even though there's -- there is not a 

charge of burglary, and even though there may not 

technically be a burglary -- he corx:eives of the homes involved 
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1 in this particular case as burglarized --I'm sure that 

2 jurors will, and under I think it's people,vs. Rist, 
c e , • 

3 16 Cal. --

4 THE COURT: I'm familiar with a whole bunch of 

5 cases. If they're charged with robbery, you shall not 

6 admit a prior robbery offense. There was a line of 

7 cases you can~ call it just another felony without 

8 specifying the nature of the felony, because then they 

9 might assume that it's worse, or murder, so --

10 MR. NEGUS: That's Rollo, . , 
11 THE COURT: So the Beagle progeny indicate that you 

12 should probably keep out impeachment. 

13 MR. NEGUS: That's the argument. 

14 THE COURT: The idea being that it's too prejudicial -

15 MR~ NEGUS: Right. 

16 THE COURT: -- for the jurors to be able to handle 

17 it. 

18 MR. NEGUS: Right. I would submit that's the same 

19 thing we have in this particular case is that they are 

20 liable to suspect, as I think the police did, that if he 

21 broke into one home, he's liable to have broken into another 

22 home. 

23 THE COURT: Let's leapfrog just a bit to his right, 
.... 

24 if any, to ~l?!!rq!il..EY.: as __ ~~e u~d~rlying offense for 

25 wh~E_~e ~_eE~~~ced to State Priso~ 

26 MR. NEGUS: Okay. The only -- well, People vs. --
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just a second. I've got to get to another notebook. pe?ple 

V~f my memory serves me correct, was the --

was in 
.,..--

THE COURT: Are you offering to stipulate that he 
'-

lawful custo~, if they'll 

MR. NEGUS~ 
THE COURT: Okay~ 

keep out the burglary? -

MR. NEGUS: Preserving my-appeal rights on the --

on the -- on the -- on the constitutionality of the -- of 
-----------------.. .... 

9 the prior, but I have already been overruled on that! so 

10 that wouldn't get to the jury, anyway. Let me find -- the 

11 the -- the statute says that Proposition 8, which was 
,---. __ .-

12 apparently an attempt to overrule People vs. Hall, which 
"' 4 

13 said that you can't do t~can't· us-e-'-- you can't 

14 force a -- force it into the open that a person's been 

15 convicted of a felony because it's an element of the offense. 

16 The statute, if I can find it 

17 THE COURT: I think that -- I don't think that's 

------------------
18 necessary. I am inclined to say that if you enter into 

19 
------------~~-----:-. 

that stipulation as part of the prosecution's case in chief, 

20 that ~hat's good enough, and that you would not be permitted 

21 to -- to prove up the underlying offense, and I just --

22 that's my general recollection of the cases and the law 

23 that I've studied in the past, so that's my inclination 

at this time, so as far as that is concerned! do you wish 24 

25 to be heard on that, Counsel, Mr. Kottmeier? I think we 

26 have to take this step by step, and on that particular 
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1 issue, I am willing to exclude the prior as part of your 

2 case in chief, provided there is that stipulation which 

--------------------------------------------
3 he's prepared to enter into at this time. 

4 MR. KOTTMEIER: I don't have any large quarrel with 

-----------------------
5 that, because --

6 THE COURT: Nor do I. 

7 MR. KOTTHEIER: because of the fact that the 

8 language states that the proof in open court is allowable 

9 whenever it is an element of the felony offense. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE COURT: It is not an element of escape. 
--------------

MR. KOTTMEIER: And it's really not an element. The 

element was lawful custody, not that he was in on a burglary. 

I THE COURT: Would you care to enter into that 

stipulation a~ this time? 

MR:NEGUS:-Ye--os=-.--
I 

THE COURT: The stipulation, Mr. Cooper, is tha~ 

you were ----- t 
MR. NEGUS: It may be moot if I lose on the Beagle 

------------------------motion, so 

THE COURT: All right. 
_ .. __ -w - - --... 

MR. NEGUS: 0et'-~- hO~d -;0 
THE COURT: I tell you now, provided 

the proper stipulation with the defendant's 

waivers, that I would exclude it as part of 

we receive\ 

consent and \ 

their case in . 

chief, so it's not going to get in that way, so then 

going back to the general credibility right to prove up 
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prior convictions of a felony, and the Beagle case and 
c < 4 4 

Proposition 8, so you've answered my question, so you 

may continue. 

l-1R. NEGUS; Do you want me to tell you about 

Proposition 8 then? 

THE COURT: Yes. I'm not sure, however -- I don't 

~Sh to mislead you -- th:t it's an automatic thing. Here 

he is not -- he's not charged with it, although clearly 

9 :it's underlying, but the jurors are going to be concerned 

10 with the violence in this case, and his presence, from 

~" what has been indicated -- we're not talking about 

; \ 12 prejudice to the defendant. His presence in the Lease home 

13 seems extremely strong from the prosecution's point of 

14 view; and th~ Lease home, if that is proven to the satis-

:15 ~action of the jurors, proves a b~rglary, so they are not 

16 going to be prejudiced by one more burglary. 
'---- - ----- ... 

17 ~1R. NEGUS: But I suppose that's -- that's the whole 

18 point is -

19 THE COURT: In effect, the one is obvious, so where's 

20 the prejudice of admitting another or bringing another in? 

21 MR. NEGUS; Well, it would seem to be like when 

22 he's -- when they're trying to prove one, they have always 

23 said it's prejudicial to try to use another as an impeachment 

24 THE COURT: In close cases that point is a little 

25 more clear than it is in this case. This case is not 

26 going to be a close case. 
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MR. NEGUS: Kell, I think it was a per se rule, if 

I may, under the']!S~iSion. 
MR. KOTTMEIE.~: I would suggest, Your Honor, that it's 

4 not a per se rule .here the intents are different. T=ere is 

5 a strong distinction between burglary with intent to commit 
'----------------------------------------------------

6 theft within the residence and burglary with intent to 

7 commit violence. In fact, the courts have distinguished 

8 the two in that the latter is not even a usable impeachment 

9 prior~ 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. NEGUS: ~ne of the ju!"?_rs can understanB that. 

MR. KOTTMEIER: There is a distinction betw~ the 

intent with which the burglary is committed, so it's not 

just saying burglar}? is a burglary for all purpose. 

THE COURT: Well, you're not going to -~ you're not 

suggesting that you're going to br.ing in a the une-=rlying 

el~~ents of the residential burglaries out of Los 

MR. KOTTMEIER: No, but I do have to offer to you, -and I represent at this time, that both of those burglaries 

were burglaries done with intent to commit theft, ani that 

they relate to the 

THE COURT: Credibility. 

MR. KOT~~I~R: Yeah, credibility or honesty. whereas, 

here, I don't think that with exception of the car. which 

was taken from outside --

THE COURT: So that's in effect, what yom·re 

saying, that's dissimilar from this case? 
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1 MR. KOTTMEIER: Yes. 

2 THE COURT; Okay. 

3 MR. NEGUS; I would submit that no juror is 

4 to be able to understand the distinction between burglary 

5 for the purpose burglary is burglary, and that's all 

6 they're allowed to -- that's all they're allowed to 

7 to ask Mr. Cooper, have you ever been convicted of burglary 

8 before, if they -- if they try and impeach him, and all the 

9 metaphysics about it -- it's -- he's -- the factual 

10 situation under which he's charged is a burglary, and the 

11 to support it, Rist -evidence in which they're using to 

12 was a case that said you can't use a similar prior in a --

13 in a -- in a situation where you're -- you're -- you can't 

14 use the same crime to impeach when you're on trial for it 

15 in -- in whether or not it's the -- the strength of the 

.16 prosecution case may go to whether it's reversible error 

17 on appeal, but it certainly doesn't go to the general rule. 

18 THE COURT; Counsel, I am not trying to permit error, 

19 reversible or otherwise, in the case, but I am inclined at _.-
20 the moment to let it in under the first ground, particularly 

21 whEmne~s-noF charged with it. The issues are dissimilar. 

22 I don't think .!E-.. _any way tha t the jurors are going to be 

23 prejudiced by the admission of burglary, and I think it's 

24 going to be -- I think it's almost nonsensical to quibble 

25 over a charge of burglary in the case that we're involved 

26 in here. The jurors are not going to be prejudiced in any 
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1 MR. KOTTMEIER: Yes. 
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4 to be able to understand the distinction between burglary 
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way, 

~you wish to be heard on the Prop 8 effect, 

----because initially the language is clear there as well. 

In the cases that I've read so far, I don't recall the 

name of it 

MR. NEGUS; 

because I'm always 

If I could, yes, Your Honor, ~ 
fearful that some federal court will \ , 

say that I didn't enunciate all my grounds if I didn't do \ 
it, and I would enunciate -- if I can switch notebooks again. ) 

THE COURT; The case that I did read on it was 

11 32 Cal.3d at 236. 

12 MR. NEGUS: What was that? Do you know the name of 

13 the case? 

14 THE COURT; No, I don't, offhand~ 

15 MR. KOTTMEIER: Brosnahan._ I can't pronounce it. -
16 MR. NEGUS; Brosnahan ys. Brown? 

17 MR. KOTTMEIER: Yes. 

18 MR. NEGUS: All that says is Prop 8 doesn't violate 

19 the single subject rule. 

20 THE COURT; Yes. 

21 MR. NEGUS; And I don't think it says much of anything 

22 (No omissions.) 
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1 THE COURT: That was the first case that came out 

2 rather quickly after the passage of Prop. 8. 

3 MR. NEGUS: So I really submit that Brosnahan vs. 

4 Brown doesn't tell you much about the meaning of -- of 

5 of the -- of 28d is. And there are several arguments that 

-----------------
6 28d doesn't change the law. None of the cases on that have 

~-------

7 ever survived the period for the granting of the hearing by 

8 the Supreme Court. So there is no applicable law that I'm ._-----
9 aware of at the present. 

10 THE COURT: All pending? 

11 MR. NEGUS: They have all been granted hearings. I 

12 mean, it's -- all you have to do is do a Beagle-Prop. 8 

13 decision, and you're in the Supreme Court like that. 

14 But there's an argument I'd like to make based upon 

15 one of the Ones. The -- under -- under the -- under the 

16 Evidence Code and under due process as guaranteed by both 

17 the California and the United States Constitution, the Court 

18 has no discretion to permit irrelevant evidence. In order 

19 for a felony conviction to have probative value, it must be 

20 relevant to the issue of credibility. The -- and according 

21 to -- that's according to Evidence Code Section 350. You 

22 just -- it says, -No evidence is admissible except relevant 

23 evidence,· period. 

24 The Evidence Code Section 786 establishes truthfulnes~ 

25 as the sole character trait that's relevant to impeach 

26 credibility. Thus, the only type priors that you can use are 
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1 those which go to truthfulness. 

2 This particular prior can be used for truthfulness. 

3 But its its prejudicial value is far outweighed by any --

4 any effect it might have on the truthfulness of Mr. Cooper. 

5 Certainly there is very little probative value from a prior ----- -- -- -- -
6 conviction of burglary as to whether or not he would be 

7 telling the truth in this particular case. 

8 Blackburn vs. Alabama provides Federal Constitutional 
_/ 

9 ------- .. grounds for excluding the statements in that it establishes 

10 that the Fourth Amendment forbids fundamental unfairness in 

11 the use of evidence whether true or false. It would be 

12 fundamentally unfair to prejudice jurors against Mr. Cooper 

13 for little or no probative value. 

14 There are other arguments that can be -- that can 

15 be -- that can be made. Section 28f of -- of Proposi tion8 

16 refers to the -- it was drafted to say nuse." And it's not 

17 really quite clear what they mean by -- by using. 
----.-+ ----

18 THE COURT: For purposes of impeachment. What's 

19 unclear about that? 

20 MR. NEGUS: Obviously, using is not the same thing 

21 as saying that the -- the prior is admissible. If they wanted 

22 to say admissible, they certainly were able to at other points 

23 along the way. So ambiguities in statutes should be 

24 resolved in favor of the defendant in a -- in a criminal 

25 statute. And I would submit that the language of the 

26 statute doesn't change previous rules as to admissibility. 
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1 I already made the argument about relevance. 

2 

3 

Section 28d of -- of the same article preserves 

Penal Code -- preserves Evidence Code Section 352. Evidence 

4 Code Section 352 is one of the bases and the basis in which 

5 similar prior acts are excluded under -- under the Rist line 

6 of cases. And as they specifically preserved Evidence Code 

7 Section 352, submitted that -- that -- that by presenting 

8 Evidence Code 352, they preserve Rist and preserve the same 

9 line of cases giving the Judge power to -- to keep out 

10 evidence which is fundamentally prejudicial with little 

11 probative value. 

12 But also under both California and United States 
~ 

13 Constitutions, it would be an abridgement of the judicial 

14 power by the Legislature or by the -- by the People, because ------_._------ ------ - -- _._----------
15 you can't impair the Constitutional jurisdiction of the ------------- --------_. - ------- ._-- ------- -._----
16 Court to determine what is a -- what is relevant evidence. 

f-------------------
17 The "use" of 28f, if it means what the Prosecutors 

18 claim it means, denies criminal defendants the equ~ 

19 protection of the law. You can use felonies, that is, the 

20 Beagle rule applies to witnesses in civil cases, Chevalier vs. 

21 Dubin, 104 Cal. App. 3d 975. There is no rational reason 

22 for punishing criminal defendants in making them stand in a 

23 worse position than civil defendants. So they have created 

24 a class of people that the District Attorney has decided to 

25 charge with crimes and given them less protection as witnesses 

26 than others which, I would submit, is a denial of equal 
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protection. 

I have suggested that I would consider it a -- a 

denial of due process under both the Fourteenth Amendment and 
-------~-----------.-------------------------

the California Constitution. And it is also a denial of the 
-------------------------

defendant's right to testify. And there's a Hawaii case 
-------_.--------

called State vs. Santiago, whose precise cite I can hopefully 

fish out, which so held. And the precise cite of State vs. 

Santiaso i.s' -492 Paci-fi~;2d --657-:--:> 
---------~ THE COURT: Thank you. 

You wish to respond? 

MR. KOTTMEIER: No, Your Honor. Submit the matter. 

THE COURT: Counsel, I can never predict what the 

13 Supreme Court is going to do ultimately on the issue. But 

14 it's not persuasive to me. And I think that great weight 

--------------------
15 should be given to the will of the_people. And I don't 

16 personally find any Constitutional invalidity to it. 

17 

18 

19 

20 

21 

22 

23 

On both grounds, contrary to the normal grounds of I 
impeachment. and the Beagle case notwithstanding, as well as . /1 
the grounds of Prop. 8, 1 will overrule your objection and / ~ 
hold that if the defendant testifies he may be impeached i ~ 
with the two prior felonies out of Los Angeles. "'-_---..JI 

Now, you mention the District Attorney's desire 

to put in other bad acts out of Pennsylvania and escape --24 charges. And bring that up tomorrow. I received his Points a d 

25 Authorities on it today. 

-----------------------
26 MR. NEGUS: Yes. I have, too. I don't know what --
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1 I'm not happy with his Points and Authorities as -- as the 

2 as the factual basis on which to make the decision. I was 

3 under the impression that they were going to give us police 

4 reports to read. 

5 THE COURT: Counsel, don't -- don't -- don't set 

6 aside too much time on it tomorrow, because my initial 

7 inclination is to exclude them. I do not find -- I've gotten 

8 into this a number of times, where I have, with other cases, 

9 looked at sinilars and the signature type of aspect. 

10 You listed a -- a nlli~ber of distinctive similarities 

11 so-called, and I can immediately think of Iriany dissimilarities 

12 And even some of them that you list don't appear to me to be 

13 significantly the same in this particular case. So you're 

14 ,going to :'a,\·e the laboring oar. '-1r. Kott~eier, ... :i th all 

15 due respect, to bring in Penns~-l vania sinilars. But I won't 

16 make that decision. I'll let you be heard. 

17 You're not prepared to do it today, I take it, 

18 then, !-1r. Negus. 

19 MR. NEGUS: I had not had a chance -- I mean. I have 

20 read all the -- a lot of old cases, but I haven't had a 

21 chance to read Tassell and some of the new cases, and I just 

22 THE COURT: \.;ell, I haven't, either. For that 

23 reason, it would probably be best that .. e -- we do set it 

24 off until tomorro... But that's the visceral reaction that I 

25 have. 

26 Incidentally, that was a good word you used that I 
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1 looked up. 

2 HR. NEGUS: Chimerical? 

3 THE-COURT: Chimerical, yes. You educated me on 

4 that one. I didn't spell it right, but once I found the 

5 spelling, why, it's there. 

6 All right. We'll save, today being Wednesday, we'll 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

.save number six until Thursday. Number seven we handled. ------. --MR. NEGUS: 

THE COURT: 

MR. NEGUS: 

THE COURT: 

MR. KOCHIS: 

THE COURT: 

HR. KOCHIS: 

THE COURT: 

MR. NEGUS: 
• 

Eight I believe we have passed. 

You passed eight? 

Right. 

Let me go and take that. 

Tomorrow Olson's final. --------Thursday, aiso? 

Yes. 

I guess we can go to the ~eparat~j~ry. 

I'm not ready on anything else today. 

17 I'm sorry. I--

18 THE COURT: That's not good enough. That's not 

19 ood enough. Only 11:30. 

20 MR. NEGUS: I'm sorry. I -- I'm-just -- I'm not --

21 can be ready on, I think, all of the number nine ones plus 

22 he other two that you mentioned tomorrow. _ And I should be 

23 be ready on -- I should be ready on at least five 

24 

25 

26 

six of B, give you some Points and Authorities on number 

of C, although I'm not prepared yet to argue the facts 

Walz. I'll have to figure out what -- how we're going 
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1 to handle the evidence with respect to my motions on Mr. 

2 Taylor and Mr. Williams. But maybe you can -- we can do 

3 that after 

THE COURT: Excuse ne just a minute. You said one 

5 and two. Where, B or C? 

6 ~lR. ~EGUS: Okay. On :-1onday, I'm sure I can 

7 THE COURT: We're talking about Thursday. 

8 NR. NEGUS: Thursday I can go nine, I can do the 

9 ones on -- I can do n~~her -- finish up number two -- number 

10 six, number eight, and co at least begin to do -- I can 

11 be ready with my part on, I think, 9a through e. I'm sure 

12 Mr. Kochis may need some time to come back and do ge. 

13 (No omissions.) 
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MR. KOTTMEIER; Your Honor, while we're on 9, I'd 

like to offer a couple of more cases that deal with sections 

9a and 9b. I referred the Court yesterdaylto-cas!ey using 

the old case. The new --- ". ----- ._-

THE COURT: I read Easley. 

MR. KOTTMEIER: The new citation, do you have that 

one? 

THE COURT: Just a moment. No, I didn~t read Easley. 

9 There was a rehearing granted on Easlel. 

10 MR. KOTTMEIER: There was a pUblished result of the 

11 rehearing in 34 Cal.3d, 858, particularly in regard to 

12 page 869. 

13 THE COURT; 34 Cal.3d 58? 

14 }1R. KOTTMEIER: 858. 

15 THE COURT: 858. 

16 MR. KOTTMEIER: And that's still spelled E-a-s-l-e-Yi 

17 also a case that considered a '77 death statute, but the 

18 statute itself that we're concerned with in 9a and b has not 

19 changed is People vs. Fields, which is 35 Cal. 3d! 329, and 
4 t 

20 that particular case fairly effectively goes into virtually 

21 all the areas that 9a and b are concerned with, so it's a 

22 good case, at least as far as the current state of the 

23 Supreme Court's thinking. 

24 THE COURT: I can also cite you the eminent authority 

25 that teaches the Judges' ~riminal Law Institute to the 

26 effect that counsel frequently ask for separate juries, but 
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don't let them do it, but I -- I will read the cases, and 

I will hear from you on it. There may be something unique 

that I'm not aware of. 

I've looked at 190.4c, so, in effect, what you're ~ 
going to have to do is show good cause, Mr. Negus, why we I 
should deviate from the mandatory language of that. I 

-------' 
Okay. Any other authorities or citations on that 

point? 

MR. NEGUS: I will have some tomorrow, but as I 

10 say, I just haven't had a chance to fish them all out. 

11 THE COURT: Well, if you can just call over to the 

12 clerk if you:'re -- if you're going to keep me fallow this 

13 afternoon, let me -- let me read it. 

14 MR. NEGUS: Well, as best I can, yeah. 

15 THE COURT; I'm not a stickler for formality as far 

16 as points and authorities are concerned. I normally do my 

17 own research, and as long as you can steer me to the case, 

18 that's all I need. 

19 MR. NEGUS: When we get to -- well, okay. 

20 THE COURT: Well, we can take up -- we can take up 
\. ~ 

21 Josh's statement today or tomorro,,'., as far as I'm concerned. 

22 MR. NEGUS; I'm not ready for Josh's statement. -
23 THE COURT: Oh, that's -- you guys feel that somehow 

24 you need that -- the civil information, don't you? All 

25 right. 

26 MR. NEGUS: Anyway, I'd like to go -- tomorrow I'd 
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1 like to at least try to go through and get some sort of 

2 guidelines as to what we're going to do with the -- with 

3 the jury selection procedures and go through that kind of 

4 those kind of stuff~ I think that -- I could be ready to 

5 do that, ready to do the bad acts, and then I can be ready 

6 to do several other things on Monday, in addition to whatever 

7 else we do. It's my just for the Court's -- it's my 

8 current intention to I feel that because this transcript -
9 may be around for a long, long time after we're throughr ---_._ .. - ------_._----- .-.- -._--_._------

10 that I would like to put on additional evidence on the 
,-------_._-

Hitch motion. I just don't feel that an offer of proof will . ------_.-11 

12 do ~~~hi~~· as' having testimony. There's a tactical 
~-.-.--. .. 

13 advantage as to just doing an offer of proof, but I've 

14 decided to forgo them. I think then that I will have 

15 I am going to try and have Dr. Thornton on Tuesday, ------------------------------16 Mr. Wraxall on Wednesday, and Dr. Blake on Thursd~_. 

17 THE COURT; I will ins~st upon an offer of proof 

18 as to each of them. I will certainly permit you to present 

19 some evidence on it, but I'm simply not going to let you go 

20 to the extent that you have with other witnesses. 

21 1~. NEGUS: These witnesses are 

22 THE COURT; I want an offer of proof on it today, 

23 perhaps now, Mr. Negus, precisely what you would show with 

24 each of those witnesses, I don't wish to spin our wheels 

25 any more than we have to on this case, so let's take them 

26 up one at a time. 
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1 Dr. Thornton, do you not have -- he hasn't yet even 
------~--------

viewed the scene, so do you not have some book, pamphlet, 2 

3 treatise or other information on the p~t which we-co~ 
~ .. -.. ----- ---'-.----.. -.-

4 have and the Court could read and I could determine the 
----- --------

5 value of reconstructive evidence investi3ation as it 
.. _ .... --------- . ------------------- ----

6 applies to this s~_eJ.le? -
7 MR. NEGUS; I have nothing on this scene, and that's -----
8 what Dr. Thornton can testify to. 

9 THE COURT; Tel-l--~e-wha t he's -- going---l:.a..-Say!_ Wha t 

10 can he determine from this? You've talked to him enough, 

11 and you.have some desires. You're getting ready to put him 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

on the stand, presumably, as to what he's going to say, so 

'~re you going to learn in Dr. Thornton's opinion from 
! 
~stimOny? 

MR. NEGUS: If you want me to do it -- I don't -- ~_ 

not prepared to sit down in a way that's going to -- that 1 s ----- --.--------~ - ---------- ---going to determine ----_ ... 
THE COURT: Do you want to do it tomorrow? I will 

permit it, but you are going to make an offer of proof to 

me before I simply put Dr. Thornton on and go over speck 

by speck all of the evidence and what it may all lead to, 

I think it~ almost self-evident. I have accepted your 
............... -_. --------,--

premise before. I have accepted everything in the way of 

offer of proof that you've mentioned before and considered 

it in relation to the other evidence in the case and found 

it failing in the materiality aspect as far as this case 
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is concerned, so you're going to have to show something 
......:: -. 

different, Mr. Negus, than what you've shown so far, a;a---

I want you to tell me that, 

------- MR. NEGUS: Well, basically, what Dr. Thornton's 

5 going to say, I mean the reason I want to bring him down 

6 here is so that you have already -- you've said, in 

7 your opinion, what I've showed you so far showed that the 

8 

9 

10 

evidence, what you could do with the crime scene reconstructi n 

is not material. He can tell you what -- why it is materia~~ 

and that's what -- that's the evidence that I want to AD 
11 present. ----12 THE COURT; Insufficient. You've got to be more 

13 

14 

15 

16 
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24 
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26 

specific. --- ----------------------
MR. NEGUS: Well, I'm not prepared to be more 

specific now. 

~COURT: Can you be tomorrow? 
-------

MR. NEGUS: If I don't have to do the other stuff. 

I mean I can only -- see, Judge, I can only prepare so many 

things at once, and --

THE COURT: No. It's just -- Mr. Negus, I'm going to 

have to start drawing you up a little shorter than I have 

been. It's just you've thought about it, you've worked on 

it, we've examined it with a fine-tooth comb, and some of 

the cases speak about this combing of the evidence by - ----innovative a~ __ ~Le..a.t.bl~o~nsel, and I've just had about .. 
enough of it on this reconstruction point. 
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MR, NEGUS; Dr. Thornton is going to talk about all 

the physical evidence, not just blood splatters, and I can 

list areas that you·lre talking about. The prosecution -wants to bring in footprints evidence. I think that's ------------_._._._ .. _ .. ----
that evidence should be su~~ress~-_because they didn't ... -- . -.-._-----
preserve the scene. 

The prosecution wants to bring in other serological 

evidence of analysis of cigarette butts. I think that 

should be suppressed because Mr. Gregonis used up a lot 

of it in useless ~pies:- -Tnat Is-what Mr-: WraxaTI's going 
"'--.. _----------------

to testify about, so that he's made the results inconclu-

sive. 

I have further testimony on A-41, \ .. hich I'm ~ 

prepared to reveci"l at-thls time, because it still requires 

additional work before I bring Dr. Blake down as to what 

should be the sanctions of A-41, which I think is very 

significant, but 1m not going to -- I'm not prepared at thi~ 

time to reveal any of that information. 
-----------------------

Dr. Thornton can talk about the effect of luminol 
. - --_. _. _.- --- ---------------------

and what was lost by the way that they handled the lumin..ol! 
--------------------_. 

THE COURT: Well, we know that. 

MR. NEGUS: Well,you didn't grant any sanctions as 

to it and -- and --

THE COURT: Well, you didn't get sanctions because, ) 

you know, they make judgment calls back when. It doesn't 

have apparent exculpatory value. You consider all of thes 
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various factors ~-

MR, NEGUS; Well, Dr. Thornton can tell you .... can 
'--------------------

tell you why it should have been done differently and what 

difference it makes, I mean that what you could have found 

out of it. Apparently, from what I understand, you're 

going to let them bring in testimony about the various 

patterns which -- on the wall which they can't remember 

consistently which they didn't do anything to preserve, 

9 and there's all kinds of easy things that Dr. Thornton can 

10 testify about how you can do to preserve those patterns. 

11 

12 

13 

14 

One easy exa~ple that criminalists use all the ticre is if ~ 
they have difficulty taking pictures, which apparently 

these people did, and ~ can't read the book on how ~o J!/ 
do it is you take a Magic Marker-type pen and dra~ a thing 

'-----------------------------
15 around it and then take a picture of it afterward __ • ______ ---

16 --------ml'~HE~-C6URT: Counsel, as I sat there and listened to 

17 the evidence over a prolonged period of time, I thought of -
18 ways to do it myself. Without any criminalistic experience 

19 a~ all, I could have gone in there and done a better job, 

20 I think, than Stockwell did. 

21 MR. NEGUS: Okay, but the thing is that you're 

22 as far as -- that as far as this case is concerned, I 

23 what'S in your mind is not on the record, and I need to --- ----24 have on the record testimony, rather than argument as to 

25 the materiality of what should have been done. Mr. 

26 Dr. Thornton -- I believe the words he said is that to the 

v 

I 
I 
f 

I 
I 
I 
! 

" U 
j 

J --I 
L --I 
L . ., 
:; 

J 

t 

r---.. 

s .. 1 

2 

3 

4 

5 

6 

7 

8 

5622 

various factors ~-

MR, NEGUS; Well, Dr. Thornton can tell you .... can 
'------------------

tell you why it should have been done differently and what 

difference it makes, I mean that what you could have found 

out of it. Apparently, from what I understand, you're 

going to let them bring in testimony about the various 

patterns which -- on the wall which they can't remember 

consistently which they didn't do anything to preserve, 

9 and there's all kinds of easy things that Dr. Thornton can 

10 testify about how you can do to preserve those patterns. 

11 

12 

13 

14 

One easy exa~ple that criminalists use all the ticre is if ~ 
they have difficulty taking pictures, which apparently 

these people did, and ~ can't read the book on how ~o J!/ 
do it is you take a Magic Marker-type pen and dra~ a thing 

'-----------------------------
15 around it and then take a picture of it afterward __ • ______ ---

16 - l'HE--COURT: Counsel, as I sat there and listened to 

17 the evidence over a prolonged period of time, I thought of -
18 ways to do it myself. Without any criminalistic experience 

19 a~ all, I could have gone in there and done a better job, 

20 I think, than Stockwell did. 

21 MR. NEGUS: Okay, but the thing is that you're 

22 as far as -- that as far as this case is concerned, I 

23 what'S in your mind is not on the record, and I need to --- ----24 have on the record testimony, rather than argument as to 

25 the materiality of what should have been done. Mr. 

26 Dr. Thornton -- I believe the words he said is that to the 

v 

I 
I 
f 

I 
I 
I 
! 

" U 
j 

J --I 
L --I 
L . ., 
:; 

J 

t 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

:-~ 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
~~.~ 

/~ 

effect that -- that they have botched the scene, and 

Mr, Cooper's been left to pay the bill; that based upon 

the work that they've done, you cannot -- you can all 

5623 

kinds of things that could have been set out that that 

would have been able to exculpate Mr. Cooper. 

THE COURT; How long will it take to hear Dr. Thorn-

ton? 

MR. NEGUS; My direct should be ~alf a day, maybe 

maybe going into the afternoon. I don't know how long 

Mr. Kochis' cross is going to be. 

THE COURT: Do you foresee any examination of 

Dr. Thornton? 

MR. KOCHIS: I certainly do, depending on what he 

says on direct. To give you an idea, Judge, if I don't 

examine Dr. Thornton, ,,,hat he's going to say at Hitch 

is possibly, hey, the Sheriff's Office botched the crime 

scene, I can't tell you what went on, I don't cross-examine 

him, and 10 and behold, he's going to get up at trial, and 

he's going to say to the jury I can tell you A through 

what happened in that house and Mr. Cooper couldn't 

done it because this is the way it happened. 

THE COURT: I don't think he can do that. ------Well, maybe he can. ----

~~===-------------MR. -kOClITS-:----1:..f---he..has-an opinion, I want to be 

able to test it. I want to know what he relied on, how 

many of these types of scenes he's processed. It's one 
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thing to sit back as a professor and lecture from a text-

book. I doubt he has much experience in processing 

quadruple homicide scenes, if any_ 
'-- -_._---_. 

THE COURT: What do you want from Dr. Wraxall? ----_. --MR. KOCHIS: Brian Wraxall. He was my witness. 

THE COURT: I know. ----Wha t __ ~ YO.lLl@!!t from Mn.Jl -
MR. NEGUS; The results of the work that he's been 

'9 doing on cigarette butts whic:l the prosecution will seek 

10 introduce evidence of, because Mr. Gregonis botched his 

11 work, and there wasn't enough left over for Dr. 

12 Mr. Wraxall to get a conclusive result. If Mr. 

13 -------------~~~---hadn't have wasted it doing useless testing, we would have 

14 be~~ able to get some information out of it. It looks like -
15 the information is eXCUlpatory, but we can't tell for sure. --
16 (No omissions.) 
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1 THE COURT: Do you have any reports from Dr. Wraxall? 

2 No, not at this time. I'm going to MR. KOCHIS: 

3 call him today and find out when those are coming. I 4 THE COURT: Let's find out the reports on that. 

5 -
Find out if he has any incriminating evidence before I even 

6 
\v I 

7 

8 

permit him to be called on the Hitch motion. 

MR. SEGUS: 
~ 

Mr. Gregonis has already testified that 

in his opinion the cigarette butts are consistent with having ------
9 been smoked by Mr. Cooper. He's wrong, based on -- on what---10 on the testing he did. And I think we're going to find out 

11 
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13 
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15 

16 

17 
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19 

20 

21 

22 

23 

24 

that he can't -- we can no longer find out conclusively the ------ '-..... 
answer to that, because he wasted all the sample. And if Mr. ) 

Gregonis is going to be permitted to testify to that, I 

think that's a Hitch issue. 

I think, you know, as far.as -- as -- there's issues 

i~~:.~9..jILthe case other than just dismissal which -- which 

I think that -- or just issues of a~7.issibility of evidence. .. 
The shoe print in the -- on the -- on the bed sheet is 

obviously one piece of evidence which the Prosecution wishes 

to make a big deal out of ~nd which the fact that there was 

72 to 90 people tromping through the crime scene -

------~~~~--~--~------THE COURT: Counsel, haven't we gone into that all 

the way through, when each of them saw it? We went all the 

way through how the sheet was handled; we've gone all the 

25 way through that. What else? 

26 MR. ~EGUS: Not with witnesses that are favorable to 
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1 me. I mean, you're asking me to -- to accept your result 

2 that no sanctions apply for the way that they treated the 

3 Ryen house based upon their witnesses. 

4 THE COURT: Who -- which witness would you call with 

5 reference to the footprint on the bed sheets? 

6 MR. NEGUS: I'm sure Dr. Thornton will have something 

----------------------7 to say about that. 
'--- ------

8 MR. KOCHIS: Well, Your Honor, the problem I have 

9 with Mr. Negus' statements is he's called a number of people 

10 at this hearing, over 45 or 50. They may have been employed 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

by the sheriff's office, but they were all people that he ----- -----~~~-----------
chose to call to prove _.QL d,i.§prQye a particular point. I 

----_.--
can't imagine Dr. Thornton is going to have anything 
-~---- ---- -----

to say about the print on a sheet he hasn't seen. 

-- --- --;;;.-~~~US: Well, Dr. Thornton is -- is giving -- ( 

--- - - - ---- - \ 
is trying to rna~e: _a_.!~~_~_ of the 20 most serious violations i 
_. __ -- --- ---- 1 
that the sheriff's office did 

number rather than all of the 

that I went into, and to draw 

or sorne~bing_=~_ ~~~~ limited l 

different ones that I went _J 
off on that a conclusion as J 

to what they could have shown had they done it correctly. 

And he is still drawing up that li~ and I'll not probably 

'- -----"----------
see it until Sunday night, which is one of the reasons why 

I have difficulty making the offer of proof in specific 

terms. 

THE COORT: Have we covered everything else that you 

want on the Hitch? 
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1 MR. NEGUS: I need to have Mr. Gregonis back briefly 

2 once he gets finished with his analysis of various results, 

3 because there are certain things that had 

~ THE COURT: What specific areas? 

5 MR. NEGUS: UU. There's all that 

6 A-4l which I think is going to turn out to be not testable. 

7 That obviously affects, I think, what the sanctions that --

8 that may be applied. 

9 / There -- we are still looking to determine whe~r 

10 .or not he's going to come up with any blood which doesn't 

11.match any of the victims. That obviously, I think, would 

12 have an effect on -- on -- on -- that would give me a stronge 

13 argument as to materiality of some of the stuff that they 

14 didn't preserve. So that that analysis still needs to be 
I 

15 done. And I have a little bit of .cross examination, 10 or 

16 15 minutes left, that we left over from before • .. 
17 THE COURT: I'm sorry. Say it again. 

18 MR. NEGUS: When Mr. Gregonis left, it was just after 

19 redirect. We put him over -- we put him off until he got 

20 back. I still have a little bit within the scope of 

21 within the scope of Mr. Kochis' last question of him when 

22 he was last here. 

23 THE COURT: How long do you expect to remain on --. 
2~ Gregonis? --------
25 MR. NEGUS: Well-----26 THE COURT: Your examination. 
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~ 1 1" MR. NEGUS: -- the re-examination as to Mr: Kochis' tling, 

2 ----I think, 20 minutes. 
----- .. 

3 -- THE ~OURT: Total? 

4 MR. NEGUS: Or something like that. I -- well, 

5 depends on what his results are. I mean, I don't know --

6 we don't know yet what results he's going to get on the other 

7 serological testing. It may just be putting in the results. 

8 Depends on how it turns out. 

9 THE COURT: Gregonis has to come back anyhow, and 

10 you're going to have him here on Monday? 

11 MR. KOCHIS: I'm going to have him available on 

12 Monday for the area of the additional questions you had on 

13 photography as it related to A-4l. 

14 / MR. NEGUS: I was going to suggest that we put 

15 

16 )

we let him work in the laboratory and get some of this 

_ information done before we bring him back. And we can bring 

17 him back either wednesday afternoon or Thursday afternoon. 
.. 

18 ~~n't think either Mr. Wraxall or Dr. Blake are going to 

19 take all day_ And I haven't made arrangements with Mr. --- -
20 Wraxall yet, by the way. I wanted to go through Mr. Kochis 

21 on that, because it is his witness. I've got arrangements 

22 with Dr. Thornton and Dr. Blake to come down on the days 

23 stated. 

24 THE COURT: Dr. Blake, what's he going to testify to? -
25 MR. NEGUS: On serology. As I said, I'm.not prepared 

26 to reveal that at the present time based -- until we get -
------------------------------
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we let him work in the laboratory and get some of this 

. information done before we bring him back. And we can bring 

him back either wednesday afternoon or Thursday afternoon. 
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22 with Dr. Thornton and Dr. Blake to come down on the days 
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24 THE COURT: Dr. Blake, what's he going to testify to? -
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26 to reveal that at the present time based -- until we get -
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1 further testing done. But I think he's going to have some-

2 thing very relevant to say on A-4l. -
3 THE COURT: When -- golly. You literally exhaust 

4 the Court, Mr. Negus. When do you want your various witnesses~ 

5 What's your time schedule? 

6 MR. NEGUS: My suggestion would be Dr. Thornton on 

7 Tuesday, Mr. Wraxall ---8 THE COURT: What's happening Monday? ----_. 
9 MR. KOCHIS: I plan to put Mr. Gregonis on. 

----~ ----
10 MR. NEGUS: Dr. Thornton has to look at the -- at -------_._- ------ - -----.--

11 the evidence. I would suggest on Monday that we do B5, B6 

12 THE COURT: Just a second. \~e have already talked 

13 about B5 being on Thursday. 

14 MR. NEGUS: There's only so many hours in the day. 

15 And I haven't gotten it done yet. And I can be ready for it, 

16 I believe, on I-10nday rather than Thursday. But, anyway, 

17 B5, B6, and I can make -- present Points and Authorities and 

18 make offers of proof as to Cl and 

19 THE COURT: As to BI on Joshua? 

20 MR. NEGUS: No, CI, "C" as in --

21 THE COURT: Cl. 

~ MR. NEGUS: -- Carl or Car. 

23 THE COURT: I don't understand what Cl is. 

24 MR. NEGUS: Well, that's why I present authorities 

25 and make offers of proof, so you can understand it. I mean 

26 but I'm not ready to do that right today. And I may even be 
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ready. although it's going to take longer, I might be ready 

on B4 as well. 

THE COURT: Motion regarding racially discriminatory 

effect of special circumstance allegation. You want to make 

5 a Constitutional -argument on that point? 

6 MR. NEGUS: Yes. At least make an offer of proof, 

7 I'm not sure whether the Prosecution would want me to, based 

8 on the Stanford study. I'm not sure whether the -- been -------
9 in the press a lot recently, I think. I mean, that's the 

10 general gist of what I meant by that. Don't know -- I'll 

11 make an offer of proof. I don't have the witnesses available 

12 I can get them ~henever I can if the -- if the -- if the 

13 offer of proof is unacceptable to the Prosecution and they 

14 want to cross examine him. 

15 MR. KOCHIS: I would have_ to see the study before I 

16 could make that decision. 

17 MR. NEGUS: That's what I'm trying to get hold of. 

18 THE COURT: If we did everything that you ~ant, 

19 Mr. Negus, ~e would have things indicated on Monday, Tuesday, -20 Thornton -- ""hen do you have Blake set? 

21 ?-m. NEGUS: Thursday. 
.......... 

22 THE COURT: Thursday? 

23 MR. NEGUS: Yeah. l,y~ll Wednesday. 

24 THE COURT: I'm sorry. Who? 

25 MR. NEGUS: Wraxall Wednesday. 

26 THE COURT: Can you get him here then? 
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12 

MR. KOCHIS: I can call him today, see if he's 

available next week. He testifies allover the country. 

MR. NEGUS: That I'm -- that would -- or whenever 

we can get him. 

THE COURT: My problem is that I can't anticipate 

everything you want to do, and I mj~u~9.~rstand, I believe. 

----- All right. ,Let's go ahead and do it. That takes 

basically next week. I don't mean 

that I'm locked in concrete. It's 

the evidence that I have heard so 

Dr. Thornton is going to say --

to indicate in any wa) 

just that based upon 

far and what I think 

MR. NEGUS: Well, I understand what your position is, 

13 Judge. And I -- and I tell you quite frankly, you know, I'm 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

-not even sure I'm -- I would want to bet on changing your ---------mind based on Dr. Thornton's testimony. But I don't feel 

comfortable leaving a record where, when the whole motion 

~----~-~--------~------~ has been built around leading up to Dr. Thornton's test1IDony, 
--------------_.--- - -----that I don't bring in my most critical witness. I mean --

and that's because, you know, we're talking -- you're talking 

about -- whenever you have a case like this, you're talking 

about potential habeas corpus ::ings in Federal Court ~ 

from now. And if I don't get 

THE COURT: Yo~pay a lot more attention to that 

than I do. -------MR. NEGUS: Well, because I see the results of it 

coming through my -- the case reports from the Federal Report r 
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1 every day. And I -- you know, everybody from now On is stuck 

2 with my record. 

3 THE COURT: Mr. Negus, I'll be happy to testif1¢ 

4 without pay at your competency hearing. 

5 MR. NEGUS: I'm not talking about -- that's not 

6 the competency hearing, Judge. That's the --

7 MR. KOCHIS: Your Honor, tomorrow could we also 

8 perhaps handle one other issue, if Mr. Negus is not prepared 

9 THE COURT: Hopefully. 

10 HR. KOCHIS: -- to address Hitch today. The Court 

11 made some comments about A-4l and areas in which the 

12 Prosecution would be permitted to introduce test results 

13 in the area where photographs were sufficient to call from 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the photographs. Tomorrow I would like to direct the Co~ 

and Counsel's attention to the pages of the transcript where 

we covered the photographs as to certain enzy~es and see if I 
there's agreements as to which enzymes the photographs were J 
sufficient for. r 

!>1R. NEGUS: I'm not prepared. 

MR. KOCHIS: If not 

THE COURT: I don't think that's feasible at this 

stage until we hear from Gregonis more. 

MR. NEGUS: And Dr. Blake as well. 

THE COURT: I mean, I've got -- I've gone back and 

25 reread substantial portions of his testimony as to photo-

26 graphing evidence. And I know generally where to find it. 
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And I know that you two people can find it. And 

I will probably rule in general terms which will 

cover it one way or another. 

I can tel~ 
adeqUatel0 

-
l>tR. KOCHIS: My -- my concern was we spent quite a 

5 bit of time with A-41, going photograph by photograph, run 

6 by run. And on some of the photographs, Mr. Gregonis said. 

7 "From that photograph, I would call it this particular type 

8 and no other type." Other photographs, he said, "From the 

9 photograph, I can't call it." 

10 It would seem to me that those are two separate 

11 classes. And I'm unsure if the Court wants me to go through r.-----
12 all this photographic evidence again, even the ones where 

13 he said, "That's a photograph as I would call it an AKA 1, (s c) 

14 no other type; that's what I would call it from the photo-

15 graph and nothing else." And that happened a number of 

16 times. And it would seem to me that I need not rehash those 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

photographs. 

My initial reaction to that at th~ THE COURT: 

time is the same as it was the other day, that with the 

possible exception of t..he-.-f.irst rim that be made when he may ( 

or may not have had the ability to take a good picture 

once it started showing up bad, aEY_calls that he made that 

------------------------------cannot be substantiated at least arguably by photograph ~ 

be inadmissible. 

MR. KOCHIS: And that's my question. Mr. Negus 

spent a lot of time with him on that issue. And with some 
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1 of the photographs he said from those photographs you can 

2 make a call, and this is the only call a serologist should 

3 make. And there are the AKA -- the ADA, the EAP, the 

4 peptidase A. There was testimony about that. 

5 THE COURT: \'lhat 's your question? 

6 MR. KOCHIS: Do I have to -- do I have to rehash tha 

7 or is the Court going to agree, if I address the Court to 

8 certain transcript pages and lines, that some of the 

9 photographs have adequately been preserved in certain 

10 electrophoretic runs? 

11 THE COURT: You could go through and chart it out. 

12 There's plenty of time between now and trial, if that be 

13 the final reading. 

14 !-1R. ~EGUS: Can we wait on this? Everybody's 

15 position may change when they hear Dr. Blake's testimony. 

16 THE COURT: I'm fully aware of that. And that's 

17 why I don't want to tell you precisely right now. I think 

18 it's a waste of time at the moment to get more specific 

19 than we have already. All right. 

20 I do not like taking -- working half a day 

21 case in court. I appreciate that you need outside 

22 But I also am burning the midnight oil in this case. 

23 would expect you both to continue to do so. 

24 as possible. Thank you. 

25 MR. NEGUS: Thank you. 

26 THE COURT: I get this from you? 
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3 make. And there are the AKA -- the ADA, the EAP, the 

4 peptidase A. There was testimony about that. 

5 THE COURT: \'lhat 's your question? 

6 MR. KOCHIS: Do I have to -- do I have to rehash tha 

7 or is the Court going to agree, if I address the Court to 

8 certain transcript pages and lines, that some of the 

9 photographs have adequately been preserved in certain 

10 electrophoretic runs? 

11 THE COURT: You could go through and chart it out. 

12 There's plenty of time between now and trial, if that be 

13 the final reading. 

14 !-1R. ~EGUS: Can we wait on this? Everybody's 

15 position may change when they hear Dr. Blake's testimony. 

16 THE COURT: I'm fully aware of that. And that's 

17 why I don't want to tell you precisely right now. I think 

18 it's a waste of time at the moment to get more specific 

19 than we have already. All right. 

20 I do not like taking -- working half a day 

21 case in court. I appreciate that you need outside 

22 But I also am burning the midnight oil in this case. 

23 would expect you both to continue to do so. 

24 as possible. Thank you. 

25 MR. NEGUS: Thank you. 

26 THE COURT: I get this from you? 
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1 tom. NEGUS: Yes. 

2 Can we come over at 1:30, because I have -- we have 

3 to go 

4 THE COURT: Why don't we come in tomorrow at 

5 10:00 o'clock. My morning work is taking me a little longer. 

6 And you can use the extra time perhaps in the morning. 

7 MR. NEGUS: Thank you. 

8 THE COURT: 10:00 o'clock tomorrow. And we're surely 

9 not going to exhaust the full day tomorrow. 

10 MR. NEGUS: I doubt it. 

11 (Whereupon the proceedings were concluded 

12 at 11:59 a.m.) 
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