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1 ONTARIO, CALIFORNIA; MONDAY, JULY 30, 1984; 9:45 A.M. 

2 DEPARTMENT NO. 3 HON. RICHARD C. GARNER, JUDGE 

3 APPEARANCES: 

4 The Defendant with his Counsel, DAVID 

5 NEGUS, Deputy Public Defender of San 

6 Bernardino County; DENNIS KOTTMEIER 

7 District Attorney of San Bernardino 

8 
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13 
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20 

21 
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24 
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26 

County, JOHN P. KOCHIS, Deputy District 

Attorney of San Bernardino County, 

representing the People of the State 

of ca lifornia. 

(Jill D. MCKimmey, C.S.R., Official Reporter, C-2314, 

Brian Ratekin,. C.S.R., Official Reporter, C-371S) 

THE COURT: Everybody appears to be present in 

the People versus ~ooper matter, and Mr. Gregonis is back 

from vacation. 

I trust you had a good one. 

MR. GREGONIS: Yes, Your Honor. 

THE COURT: I remind you that you are still under 

oath, Mr. Gregonis. 

Mr. Kochis. 

DAN I E L J. ~ ~ ~ ~Q~!~, resumed the stand on 

behalf of the . People, having been previously duly 

sworn, waS examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. KOCHIS: 

~ Mr. Gregonis, I'd like to direct your attention to 

the electrophoretic runs that you conducted on A-4l 

starting first with the Group I run that you conducted 

to determine the EsD and the PGM type and specifically 

the steps that you took to document the run through 

the use of photographs. Is there a particular reason 

why Polaroid film is employed as a medium as opposed 

to regular negative film? 

k The Polaroid film, we use it in our laboratory because 

it's rather quick, and also it gives you an immediate 

result. 

THE COURT: Gives you what? 

THE WITNESS: An immediate result. 

BY MR. KOCHIS: By that, do you mean that shortly 

after the picture was taken, you can open the film 

jacket and determine whether or not the camera was 

working? 

Yes, sir. 

Whether or not the exposure was approximately correct? 

k Yes, sir. 

If you used another medium, for example, 35 millimeter 

film, does that present a problem in getting some 

immediate feedback as to whether or not, for example, 

the camera was functioning properly? 
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A. Yes, it does. 

Q. What is the drawback? 

A. The drawback is that you would have to go into a 

developmental process, and at least take a look at 

the negatives after you develop them. 

Q. Does that take a longer period of time than it does 

for a Polaroid picture to come out? 

A. Yes, it does. 

Q. If you wanted to check the prints, would there be 

additional time involved? 

A. Yes, there would. 

Q. What would that consist of? 

A. That would consist of going into the darkroom and 

actually taking the time to print the negative that 

you want and then develop the negative. 

Q. On the Group I plate, which enzyme do you read for 

first? 

A. The esterase D. 

Q. And are there any time limits placed on how quickly 

you should attempt to read the esterase D? 

A. Yes, there are. Basically, after you put the overlay, 

which is a paper, piece of filter paper with chemical 

on it, over the plate, the optimal results are within 

ten minutes to read the plate. 

Q. And is that a reading which takes place under ultra

violet light or in regular light? 
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A It's under ultraviolet light in the dark. 

~ And do you use a filter on the camera when you take a 

photograph of that particular electrophoretic run? 

A Yes, I do. 

~ What type? 

A It's a Wratten 2-A UV filter. 

~ What happens when you wait for periods of time beyond 

ten minutes simply with the EsD run? 

A Well, if you wait a considerable long amount of time, 

say, more than 20 minutes, you're looking at diffusion 

of the esterase D bands. You're also looking at a 

considerable or a more significant change of the 

PGM of the gel itself. 

~ If the pH on the gel itself changes, can that affect 

the EsD run itself? 

A Not really, no. 

~ Are there any considerations in reading the PGM run 

as soon as possible? 

A Developing for it? 

~ Yes, developing for it. 

A Yes, there is. The one that I mentioned before is 

the -- you want to try to get the esterase D overlay 

off and read it as soon as possible because of the 

change of pH on the plate itself. 

~ Is it -

A Excuse me, also the diffusion of the bands over time. 
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~ Is it possible then to change the pH of the plate by 

leaving the EsO overlay on the plate for a long 

period of time? 

A. Yes. it is. 

~ And may that then affect the PGM result? 

A. It can, yes. 

~ Now, once the run comes up, the Group I run, and you 

5787 

get the EsO reading, if the bands appear to be faint, 

can you at that point add more sample, add more sample, 

for example, of your unknown, in this case an 

additional portion of A-41? Can you inject that right 

into the plate? 

A. No, you cannot. 

~ If the bands appear to be weak and you suspect or 

hypothesize that your stain may be weak, for example, 

the G6PO, can xou inject more stain right into the 

plate without altering the plate in any fashion? 

A. Without altering it? No. 

~ Can you attempt to take the EsO overlay off the plate 

itself? 

A. Okay. I think we're talking --

~ The gel. 

A. The gel? The PGM overlay? 

~ Can you take that off? 

A. Yes, you can. 

~ And if you took that off, technically, could you attempt 
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to add more stain then to the PGM run? 

~ Yes, you could. 

~ Is there a problem that may affect your results if 

you take the PGM gel off to put more stain on? 

~ Yes, there is. 

~ What is the problem? 

~ One of the problems is that the diffusion -- more 

diffusion of the bands on the plate. Anotherone 

is that some of the activity has spread into the 

agarose overlay already during the time that you've 

allowed it to -- to develop; so, therefore, when you 

take that off, you're also taking off some of the 

PGM activity. 

~ So in the electrophoretic run, you should have the 

epzymes moving out on the plate, and they may be 

moving through.the gel as well; is that correct? 

~ Well, they're moving -- they're moving through the 

initial gel. They're -- the overlay isn't on at this 

time. 

~ And then if you're going to -- then you put the PGM 

overlay on; is that correct? 

~. Yes, 

~ Then if the stain -- and then you would expect both 

the standards and the unknown, a portion of them to 

be moving through the PGM gel; is that correct? 

~ Yes, I would. 
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A. 

A. 

A. 

To add more stain, you would have to take that PGM 

gel off the plate? 

Yes, I would. 

And by doing that, you run the risk of taking some 

of the standards off the plate, a portion that's 

run through the gel; is that correct? 

Yes. 

And a portion of your unknown? 

Yes. 

And that would cause you, pypothetically, to perhaps 

get even weaker results if you added more stain; is 

tha t correct? 

It's definitely a possibility, yes. 

Are there any criteria as to how much, for example, 

G6PD you should use on the Group I run? 

Yes, there are. 

Do you use more or less than is recommended? 

I use more. 

About how much more? 

In June of last year, I believe I was using twice 

as much or two and a half times as much~ Currently 

I'm using about the same~ 

Is diffusion a problem with the electrophoretic run 

if you leave the gel on the plate for too long? 

The agar'ose overlay? Yes. 

How would that operate as a problem? 

5789 

L 

n u , , 
:I 
l. 
U , 
fa 
u , 

---. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A. 

A. 

A. 

A. 

A. 

A. 

A. 

A. 

To add more stain, you would have to take that PGM 

gel off the plate? 

Yes, I would. 

And by doing that, you run the risk of taking some 

of the standards off the plate, a portion that's 

run through the gel; is that correct? 

Yes. 

And a portion of your unknown? 

Yes. 

And that would cause you, pypothetically, to perhaps 

get even weaker results if you added more stain; is 

tha t correct? 

It's definitely a possibility, yes. 

Are there any criteria as to how much, for example, 

G6PD you should use on the Group I run? 

Yes, there are. 

Do you use more or less than is recommended? 

I use more. 

About how much more? 

In June of last year, I believe I was using twice 

as much or two and a half times as much~ Currently 

I'm using about the same~ 

Is diffusion a problem with the electrophoretic run 

if you leave the gel on the plate for too long? 

The agar'ose overlay? Yes. 

How would that operate as a problem? 

5789 

L 

n u , , 
:I 
l. 
U , 
fa 
u , 



"-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A. 

A. 

Just the amount of time. If you go too long, the 

longer you go, the more diffusion there is. 

The PGM electrophoretic run, do you photograph that 

in UV light or another light? 

That is in transmitted light. It's from a light 

box underneath the gel itself. 

5790 

0. Do you use a filter on your camera when you photograph 

that particular run? 

A. Yes~ I do. 

0. What type of filter? 

A. It's a red filter. 

0. Each time you take a photograph of an electrophoretic 

run that is photographed in transmitted light, do 

you have to expose the plate to additional light? 

A. Yes, you do. 

0. Does that create any potential problems? 

A. Yes, it does. 

0. What type? 

A. The longer you expose it, there's certain chemicals 

0. 

in the plate itself that are sensitive to light, and 

that's in the -- in the overlay, the agarose overlay; 

and the longer you expose it, the more that they 

will turn a blue-purple color as the bands are in the 

PGM. 

Of the electrophoretic runs that you photograph, are 

there essentially three that you photograph under 
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longer you go, the more diffusion there is. 

The PGM electrophoretic run, do you photograph that 

in UV light or another light? 

That is in transmitted light. It's from a light 

box underneath the gel itself. 

5790 

0. Do you use a filter on your camera when you photograph 

that particular run? 

A. Yes~ I do. 

0. What type of filter? 

A. It's a red filter. 

0. Each time you take a photograph of an electrophoretic 

run that is photographed in transmitted light, do 

you have to expose the plate to additional light? 

A. Yes, you do. 

0. Does that create any potential problems? 

A. Yes, it does. 

0. What type? 

A. The longer you expose it, there's certain chemicals 
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in the plate itself that are sensitive to light, and 

that's in the -- in the overlay, the agarose overlay; 

and the longer you expose it, the more that they 

will turn a blue-purple color as the bands are in the 

PGM. 

Of the electrophoretic runs that you photograph, are 

there essentially three that you photograph under 
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ultraviolet light? 

~ Yes, there are. 

~ And is that -- are those the CA II, the EAP and the 

esterase D? 

~ Yes, they are. 

Q. Are all the other electrophoretic runs photographed 

under transmitted light? 

Yes, they are. 

~ And with the runs that are photographed under trans-

mitted light under optimum conditions, is it to your 

advantage to expose them to the transmitted light 

as little as possible? 

~ Excepting for the Gc and the transferrin and also 

the haptoglobins, yes. 

(No omissions.) 
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ultraviolet light? 

~ Yes, there are. 

~ And is that -- are those the CA II, the EAP and the 

esterase D? 

~ Yes, they are. 

Q. Are all the other electrophoretic runs photographed 

under transmitted light? 

Yes, they are. 

~ And with the runs that are photographed under trans-

mitted light under optimum conditions, is it to your 

advantage to expose them to the transmitted light 

as little as possible? 

~ Excepting for the Gc and the transferrin and also 

the haptoglobins, yes. 

(No omissions.) 
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Well, in that in this case, those are runs that you 

actually save the plates? 

In this case, yes. 

Does carbonic anhydrase present any special photographic 

problems? 

Yes, it does. 

What type? 

The color of the florescence from a carbonic anhydrase 

is difficult to pick up on the film itself because it is 

a low level yellow color florescence, whereas the others, 

esterase 0, EAP, are -- are a white colored florescence. 

How many photographs, Polaroid photographs, did you 

develop on A-4l of electrophoretic runs for the ADA 

enzyme? 

Two. 

And was one of those done on approximately, I believe, 

June the 28th? 

Yes, it was. 

And was the other run done on August the 2nd? 

Yes, it was. 

On the June 28th run, did the other two enzymes, the EAP 

and the AK, come up? 

No, they did not. 

Did you save the photograph of the ADA run? 

Yes, I did. 

And from that photograph, are you able to determine what 
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Well, in that in this case, those are runs that you 

actually save the plates? 

In this case, yes. 

Does carbonic anhydrase present any special photographic 

problems? 

Yes, it does. 

What type? 

The color of the florescence from a carbonic anhydrase 

is difficult to pick up on the film itself because it is 

a low level yellow color florescence, whereas the others, 

esterase 0, EAP, are -- are a white colored florescence. 

How many photographs, Polaroid photographs, did you 

develop on A-4l of electrophoretic runs for the ADA 

enzyme? 

Two. 

And was one of those done on approximately, I believe, 

June the 28th? 

Yes, it was. 

And was the other run done on August the 2nd? 

Yes, it was. 

On the June 28th run, did the other two enzymes, the EAP 

and the AK, come up? 

No, they did not. 

Did you save the photograph of the ADA run? 

Yes, I did. 

And from that photograph, are you able to determine what 
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ADA type you saw on the 28th of June of A-4l? 

Yes, I can. 

And what type? 

It's a Type 1. 

5793 

Is that photograph, the August -- excuse me, the June 

28th photograph, better than the photograph of the ADA 

on August the 2nd in terms of clarity and your ability 

to make a call from the photograph? 

I believe it is, yes. 

Then are there some tests of A-4l that you conducted for 

11 which it is not practical to take photographs? 
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13 0-

14 A-

15 0-

16 A-

17 0-

18 A-
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21 

Yes, there are. 

Would that include the ABO results? 

Yes. 

The species results? 

Yes. 

And the presumptive tests? 

Yes. 

MR. KOCHIS: I have nothing further at this point. 

CROSS EXAMINATION 

22 . BY MR. NEGUS: 

23 0-

24 

When you get through with your -- with your gel in your 

Group I run, after you have taken whatever pictures, you 

25 just throw it away; is that correct? 

26 A- The gel itself, yes. 
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Yes, I can. 

And what type? 

It's a Type 1. 
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Is that photograph, the August -- excuse me, the June 

28th photograph, better than the photograph of the ADA 

on August the 2nd in terms of clarity and your ability 

to make a call from the photograph? 

I believe it is, yes. 

Then are there some tests of A-4l that you conducted for 

11 which it is not practical to take photographs? 
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Yes, there are. 

Would that include the ABO results? 

Yes. 

The species results? 

Yes. 

And the presumptive tests? 

Yes. 

MR. KOCHIS: I have nothing further at this point. 

CROSS EXAMINATION 

22 . BY MR. NEGUS: 

23 0-

24 

When you get through with your -- with your gel in your 

Group I run, after you have taken whatever pictures, you 

25 just throw it away; is that correct? 

26 A- The gel itself, yes. 
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And the agarose overlay as well? 

Yes. 

Is it -- when you get a photograph that doesn't come out, 

is it sometimes possible to take another photograph 

which will come out? 

Yes, it is. 

In the situations where you have faint bands, like you 

did on -- faint or invisible bands on the photograph, 

like you did in the A-4l situation on PGM, is it 

possible to try and take another photograph to attempt 

to get those to come out? 

It's certainly possible to take a photograph. It may 

not be possible to get what's on the plate. 

On the other hand, it may, depending upon --

Yes. 

And when you do that,. how long do you -- how long do you 

expose the -- the film for -- on the -- on the -- when 

you take the P -- when you take the PGM? 

On this particular run at this particular time with 

the type -- Polaroid type 57 film, it would be 1/30th 

of a second. 

And you didn't have the lens all the way opened up when 

you took that; is that correct? 

No, sir, that's an f16. 

Which is opened up 

Fairly small. 
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And the agarose overlay as well? 

Yes. 

Is it -- when you get a photograph that doesn't come out, 

is it sometimes possible to take another photograph 

which will come out? 

Yes, it is. 

In the situations where you have faint bands, like you 

did on -- faint or invisible bands on the photograph, 

like you did in the A-4l situation on PGM, is it 

possible to try and take another photograph to attempt 

to get those to come out? 

It's certainly possible to take a photograph. It may 

not be possible to get what's on the plate. 

On the other hand, it may, depending upon --

Yes. 

And when you do that,. how long do you -- how long do you 

expose the -- the film for -- on the -- on the -- when 

you take the P -- when you take the PGM? 

On this particular run at this particular time with 

the type -- Polaroid type 57 film, it would be 1/30th 

of a second. 

And you didn't have the lens all the way opened up when 

you took that; is that correct? 

No, sir, that's an f16. 

Which is opened up 

Fairly small. 
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Is it? 

That's my standard photography at this time with the 

type 51. 

5795 

Okay. If you opened up the lens, then, how -- how --

how open will that lens go? 

That lens, I believe, will go to 4. -- or, f45. 

So it would have been possible to take the -- get the 

same exposure at 1/25th of a -- of a second using that 

lens: is that right? 

No. I believe that would have been a lot faster, about 

l/500th. 

Your -- but somewhere between 100 -- that's correct, 

somewhere between 1/250 ~~ l/250th and 1/500th? 

Yes. 

So as far as retaking pictures, the light that's going 

to go through the gel is not going to make a big big 

difference: is that right? 

Yes, it can. 

Just in the amount of time it takes to --

Set up a new -- you mean just a -- just the aperture 

and stuff like that? 

Right. 

I would ~- I would say that's possibly a couple minutes, 

and it shouldn't take a long time to do that or have a 

big significance on the gel, no. 

When you get a weak result, other than just -- other than 
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Is it? 

That's my standard photography at this time with the 

type 51. 

Okay. If you opened up the lens, then, how -- how --

how open will that lens go? 

That lens, I believe, will go to 4. -- or, f45. 

So it would have been possible to take the -- get the 

same exposure at 1/25th of a -- of a second using that 

lens: is that right? 

No. I believe that would have been a lot faster, about 

l/500th. 

Your -- but somewhere between 100 -- that's correct, 

somewhere between 1/250 ~~ l/250th and 1/500th? 

Yes. 

So as far as retaking pictures, the light that's going 

to go through the gel is not going to make a big big 

difference: is that right? 

Yes, it can. 

Just in the amount of time it takes to --

Set up a new -- you mean just a -- just the aperture 

and stuff like that? 

Right. 

I would ~- I would say that's possibly a couple minutes, 

and it shouldn't take a long time to do that or have a 

big significance on the gel, no. 

When you get a weak result, other than just -- other than 
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trying to take a new photograph, is it also possible to 

just let the gel develop for some period of time longer 

and then take another photograph of it? 

Yes, it is. 

And seeing as how you're going to throw the gel away, 

anyway, there's no disadvantage to that particular 

situation; is that right? 

There can be. yes. 

What's the disadvantage if you're going to throw it away, 

anyway? 

The disadvantage would be that if you have certain samples 

on the plate that are very active, they may tend to 

spread through the plate and just make kind of a general 

cloudiness of the whole plate. 

But there's no harm in trying, normally, is there? 

Well, obviously, you can try. That's -- I don't see a 

problem with that at all, no. 

When you were back in June, did you have more than 

one supply of or one bottle of G6PD in the laboratory at 

any given time? 

I don't know for sure, but we usually do. 

So if there's a problem with a bottle of Gc G6PD being 

degraded with time, it's possible to prepare a fresh 

stain on a different agarose overlay and put that back 

over the gel: is that correct? 

It is possible. yes. 
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trying to take a new photograph, is it also possible to 

just let the gel develop for some period of time longer 

and then take another photograph of it? 

Yes, it is. 

And seeing as how you're going to throw the gel away, 

anyway, there's no disadvantage to that particular 

situation; is that right? 

There can be. yes. 

What's the disadvantage if you're going to throw it away, 

anyway? 

The disadvantage would be that if you have certain samples 

on the plate that are very active, they may tend to 

spread through the plate and just make kind of a general 

cloudiness of the whole plate. 

But there's no harm in trying, normally, is there? 

Well, obviously, you can try. That's -- I don't see a 

problem with that at all, no. 

When you were back in June, did you have more than 

one supply of or one bottle of G6PD in the laboratory at 

any given time? 

I don't know for sure, but we usually do. 

So if there's a problem with a bottle of Gc G6PD being 

degraded with time, it's possible to prepare a fresh 

stain on a different agarose overlay and put that back 

over the gel: is that correct? 

It is possible. yes. 
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And if you had a fresh sample, that is, a sample that 

was no more than -- that had been frozen within a 

within a day or so after it had been shed and put right 

in the freezer and you -- it hadn't been in the freezer 

mere than a week or two, certainly you shouldn't have 

any problem getting the Gc -- PGM·to come up "if you used 

fresh G6PO; is that correct? 

That is correct, yes. 

Even if you took a little bit off with the first agarose 

overlay? 

That, of course, depends on how much sample you actually 

used in the first place. If you use a lower amount of 

sample to begin with, then you're going to have a weaker 

result. 

All right. But if you have a strong EsO result, that 

shows that you have enough sample, right? 

Generally, yes. 

But there's more PGM because there's EsO in the blood? 

In general, yes. 

When you did your analysis of Mr. Cooper's PGM on August 

the 2nd, did did you have any problems getting the 

PGM to come up? 

No, sir. 

What time did you finish working on the PGM on June the 

13th, that is, A-41 PGM? 

Okay. As far as this is, my record indicates only when 

• 

t 
.. 

.. 

1 0-

2 

3 

.. 
5 

6 

7 

8 A. 

9 0-

10 

11 A-

12 

13 

14 

15 0-

16 

17 A. 

18 0-

19 A. 

20 0-

21 

22 

23 A. 

24 0-

25 

. 26 A. 
-j 

~ 

5797 

And if you had a fresh sample, that is, a sample that 

was no more than -- that had been frozen within a 

within a day or so after it had been shed and put right 

in the freezer and you -- it hadn't been in the freezer 

mere than a week or two, certainly you shouldn't have 

any problem getting the Gc -- PGM·to come up "if you used 

fresh G6PO; is that correct? 

That is correct, yes. 

Even if you took a little bit off with the first agarose 

overlay? 

That, of course, depends on how much sample you actually 

used in the first place. If you use a lower amount of 

sample to begin with, then you're going to have a weaker 

result. 

All right. But if you have a strong EsO result, that 

shows that you have enough sample, right? 

Generally, yes. 

But there's more PGM because there's EsO in the blood? 

In general, yes. 

When you did your analysis of Mr. Cooper's PGM on August 

the 2nd, did did you have any problems getting the 

PGM to come up? 

No, sir. 

What time did you finish working on the PGM on June the 

13th, that is, A-41 PGM? 

Okay. As far as this is, my record indicates only when 
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the run came up, the electrophoresis. Add another 10 

minutes, 15 minutes for developing the esterase 0, another 

say, 5 minutes for reading it, and then an hour and a 

half after that for the reading and developing of the 

PGM. I would say looking at 7:00 o'clock to 7:30 at 

night. 

Do you know what time you went home that day? 

No, I do not. 

Is that the last thing you did? 

I don't know. 

THE COURT: Would the reporter read back for me, 

12 please, the last answer, next to last answer, the long 

13 answer, with 15 minutes and so forth. 
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(The record was read.) 

(No omissions.) 
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the run came up, the electrophoresis. Add another 10 

minutes, 15 minutes for developing the esterase 0, another 

say, 5 minutes for reading it, and then an hour and a 

half after that for the reading and developing of the 

PGM. I would say looking at 7:00 o'clock to 7:30 at 

night. 

Do you know what time you went home that day? 

No, I do not. 

Is that the last thing you did? 

I don't know. 

THE COURT: Would the reporter read back for me, 

12 please, the last answer, next to last answer, the long 

13 answer, with 15 minutes and so forth. 
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Normally, if you're going to -- if you have a weak 

sample and you want to see whether it will -- see 

whether it will come up over longer development, you'll 

A. 

let the PGM go like overnight; is that right, then 

look at it first thing in the morning? 

Okay. Using the reaction overlay, as I was at this 

time, which includes a chemical called PMS, I would 

not let it go overnight in the oven. It was practice 

at this time, once it did not develop, say, for an 

hour and a half, and it was weak, I would put it in a 

refrigerator, and then the next morning take a look 

at it, and then put it in the oven again for perhaps 

an hour, and let it incubate for that amount of time, 

look at it again. 

You took none of those steps, though, trying another 

photograph, putting on another overlay, or letting 

it run more on A-41; is that correct? 

MR. KOCHIS: Well, I am going to object, vague 

as to -- are we still talking about the Group I and the 

PGM? 

~ BY MR. NEGUS; Excuse me. On the PGM Group I, A-4l, 

June 13. 

A. As far as the putting on another overlay and taking 

more photographs, no, I did not. As far as letting 

it develop overnight or develop for a long period of 

time, I don't know at this time. 
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Normally, if you're going to -- if you have a weak 

sample and you want to see whether it will -- see 

whether it will come up over longer development, you'll 

A. 

let the PGM go like overnight; is that right, then 

look at it first thing in the morning? 

Okay. Using the reaction overlay, as I was at this 

time, which includes a chemical called PMS, I would 

not let it go overnight in the oven. It was practice 

at this time, once it did not develop, say, for an 

hour and a half, and it was weak, I would put it in a 

refrigerator, and then the next morning take a look 

at it, and then put it in the oven again for perhaps 

an hour, and let it incubate for that amount of time, 

look at it again. 

You took none of those steps, though, trying another 

photograph, putting on another overlay, or letting 

it run more on A-41; is that correct? 

MR. KOCHIS: Well, I am going to object, vague 

as to -- are we still talking about the Group I and the 

PGM? 

~ BY MR. NEGUS; Excuse me. On the PGM Group I, A-4l, 

June 13. 

A. As far as the putting on another overlay and taking 

more photographs, no, I did not. As far as letting 

it develop overnight or develop for a long period of 

time, I don't know at this time. 
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~ You have no record that you did that; is that correct? 

~ That is correct, yes. 

~ And normally when you do let something develop longer! 

you take a second photograph; is that right? 

~ I -- sometimes yes, sometimes no. It's not always 

standard practice. 

THE COURT: But did you get your Group I reading 

on the 13th of June and make notes of it on that date? 

THE WITNESS: I believe I did, Your Honor, yes! 

THE COURT: And you did nothing or took no further 

readings on the 14th of that plate? 

THE WITNESS: I again, Your Honor, I don't 

have a record of it, and I don't normally keep a record 

if I develop it overnight, so I don't know at this point. 

• MR. NEGUS: I would now like to just £inish up 

the recross or redirect or whatever it is that I had from 

THE COURT: All right. Let me ask one more question 

on this line. 

EXAMINATION 

BY THE COURT: 

~ After reflecting for some period of time now on the 

reason why you did not get a photograph, good 

photograph, readable photograph, on the run of A-4l 

on June 13, what's your best explanation of that? 

What do you think the odds are as to the reason why 
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A 

Q. 

A 

you didn't? Do you think it's in your G6PD? 

Of course, I cannot say for certain, Your Honor! but 

that is a possibility. 

What's the strongest possibility, from your training 

and experience? I mean, you haven't come to any 

conclusion in your own mind? 

Not absolutely as one being as strong a possibility 

over another. G6PD is definitely equal with any 

other possibilities. I would say another possibility 

is just simply that it's a weak sample, and those --

those two would be --

But you've got -- the fact that you've got good, clear --

no, The fact that you got weak pictures on some fresh 

sample, for instance, your standards, doesn't that 

convince you that the more likely probability is the 

stain? 

Not necessarily, Your Honor. Our standards, at this 

point we did not monitor them to make sure that they 

were, say, the strongest or equal with the strongest 

samples on the plate, and they 

And the fact that you got some some fresh blood 

weak prints didn't lend an~ credence to that theory? 

No, Your Honor. Again, it's because we -- up until 

this point, at least, we were not doing any kind of 

quantitative dilution on the fresh blood samples that 

we're using, so it was just kind of a -- some samples 
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could have been stronger than others, and Some of the 

fresh bloods could have been weak. It's -- I do 

definitely say that the G6PD could be a possibility. 

THE COURTc Okay, Mr, Negus~ 

DIRECT EXAMINATION (Resumed) 

BY MR. NEGUS: 

~ Showing you Exhibit H-362 again, now, in your 

testimony two and a half weeks ago, you indicated 

that if the particular samples matched, all y?U could 

do with additional testing is move the percentage of 

people that you're testing would exclude a couple 

of decimal points between 99 percent and a hundred 

percent; that's -- is that basically what you were 

saying? 

k with more testing, yes. 

Is that the way that serologists normally look at the 

value of additional testing? 

That is one of the ways, The the other way is 

the possibility of excluding the person. 

Isn't the possibility of excluding the person -~ 

isn't that the more normal way that the serologists 

phrase -- phrase the value of further testing? 

k I would -- I would say both of those go hand in hand. 

The possibility of including and the possibility of 

excluding go hand in band. 
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could have been stronger than others, and Some of the 

fresh bloods could have been weak. It's -- I do 

definitely say that the G6PD could be a possibility. 
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~ With adding these particular tests that you have, 

Ge, 6PDG, GLO, G6PD and PGM subtyping, what would be 

the probability of excluding Mr. Cooper as the donor 

of A-41 if you did those additional tests? 

~ As far as just knowing Mr~ Cooper's type? 

~ Well, let's do it both ways. You didn't know 

5803 

Mr. Cooper's types when you -- when you did the testing; 

right? 

~ That is correct. 

~ And for most of those, you still don't know his types; 

is that correct? 

~ Well, for the GLO and G6PD, no, I do not. 

~ And you don't know the 6PDG, either, do you? 

~ That is correct, yes. 

~ So let's just use general population then of Blacks. 

~ Of Blacks, okay. 

~ We know that A-41 came from -- most likely from a 

Black man? 

~ Yes, sir. 

~ So the additional -- the additional -- What's the 

additional probability of excluding Mr. Cooper based 

on those additional four tests? 

~ Okay. With the tests that were done on A-41, along 

with the Ge, G6PD, GLO and PGM subtyping --

(No omissions.) 
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Mr. Cooper's types when you -- when you did the testing; 

right? 

~ That is correct. 

~ And for most of those, you still don't know his types; 

is that correct? 

~ Well, for the GLO and G6PD, no, I do not. 

~ And you don't know the 6PDG, either, do you? 

~ That is correct, yes. 

~ So let's just use general population then of Blacks. 

~ Of Blacks, okay. 

~ We know that A-41 came from -- most likely from a 

Black man? 

~ Yes, sir. 

~ So the additional -- the additional -- What's the 

additional probability of excluding Mr. Cooper based 

on those additional four tests? 

~ Okay. With the tests that were done on A-41, along 

with the Ge, G6PD, GLO and PGM subtyping --

(No omissions.) 
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10 Q. 

11 A-

12 Q. 

13 

14 

15 

16 

17 A-

18 

19 

20 Q. 

21 A-

22 

23 Q. 

24 

1)804 

No, I'm asking you what's in addition -- let's say that, 

you know, you've testified that on all the tests you did 

do they match. So what I'm asking you is on the tests 

you didn't do, what's the probability of excluding him, 

forgetting the ones you did do? Just the ones you 

didn't do. 

Okay. As far as those are concerned, I haven't figured 

that up specifically. Just a rough calculation in my 

head, I would say it's .92 percent. 

There's 92 percent rather than .92 percent, right? 

Well, yeah, excuse me. 92 percent. 

So that means approximately one out of -- the odds are 

one out of twelve and a half that that would not come 

from Mr. Cooper; is that right? Or, the chances that 

it would come from Mr. Cooper is one out of twelve ~nd 

a half. 

I don't think that you can put that analysis on it. If 

you're looking at a general population and taking two 

different individuals --

Right. 

the chances of excluding them from each other are 

92 percent. 

So I would just, putting it the other way around, it's 

one out of twelve and a half? 

25 THE COURT: It appears you want to compare it to the 

26 general Black population. He wants to compare it to two 
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1 individuals. 

2 MR. NEGUS: Well. I don't think that's the difference 

3 I mean. I was just doing the reciprocal of that. It doesn't 

4 matter. I'll withdraw the question and move to strike the 

5 last answer as non-responsive to that question. 

6 

7 Q. 

8 

9 

10 

11 

12 A. 

13 

14 

15 Q. 

16 

17 A. 

18 

19 

20 

21 Q. 

22 

23 

24 

25 A. 

26 Q. 

THE COURT: Denied. 

(BY MR. NEGUS:) Well. then -- then it turns out to be --

if you just took randomly between a if you did 

further tests, the chances are that the probability that 

it would be Mr. Cooper's would only be one out of twelve 

and a half; is that right? 

Okay. Again, I can't say that you can say the probabilit' 

that would be ~r. Cooper's. It would be one out of 

twelve and a half. You can't put that analysis on this. 

Okay. The probability that it would match Mr. Cooper 

would be one out of twelve and a half? 

Okay. The way this is based on is if you took two 

Black individuals randomly out of the population, the 

chances that you could exclude both of them are one out 

of twelve and a half. 

Okay. So in terms of those tests, as far as the value 

to the Prosecution for further testing versus the value 

to the Defense for further testing, there's a much 

higher value to the Defense; is that correct? 

Well, definitely, if you've got an exclusion, yes. 

Well, is it a 92 percent chance of -- the random odds is 
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1 a 92 percent chance it's going to be excluded? 

2 A. Right, in random odds, yes. 

3 Q. Okay. And that's all we're dealing with whenever we 

4 have unknowns; is that correct? 

5 A. That is true. 

6 Q. Whereas -- so that's fairly -- that's fairly good odds 

7 for the Defense, right? 

8 MR. KOCHIS: Well, I'm going to object. 

9 THE COURT: Yes. Sustained. 

10 Q. (BY MR. NEGUS:) The additional significance for the 

11 Prosecution of pushing in another couple decimal points 

12 on the 99 percent -- 99.9 to 99.99. whatever it is, 

13 is rather small compared to the value to the to the 

14 Defense, the probability of exclusion; is that correct? 

15 MR. KOCHIS: Your Honor, again I'm going to object. 

16 He's starting to -- his questions are starting to get argumen-

17 tative. I think those are things that he should be arguing, 

18 perhaps, at the end of Mr. Gregonis' testimony. 

19 THE COURT: Sustained. The argument's been previousl~ 

20 made, the Court clearly remarked upon it and basically -
21 accepted it. 

22 Q. (BY MR. NEGUS: ) Have you read any literature which has 

23 described individuals which have more esterase D in their 

24 blood than PGM? 

25 A. No, sir. 

26 0- Have you read a considerable amount of literature that 
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1 is to the reverse? 

2 A. I have read definitely some literature that says the 

3 people that they have studied are the reverse, yes. 

4 0. The chisum method of ABO that you use was developed by 

5 a person named Jerry Chisum from the Department of 

6 

7 A. 

Justice laboratories, State of California; is that right? 

That is correct, yes. At least, if you will -- yes. 

8 The -- the origins of it are from the Met Lab in England. 

9 0. But the chisum and the name is Gerald Chisum from the 

10 State Lab? 

11 A. 

12 0. 

13 

14 

15 A. 

16 0. 

17 A. 

18 0. 

19 

20 A. 

21 

22 

23 0. 

24 A. 

25 0. 

26 

Yes. 

And Mr. Chisum was responsible for -- for introducing 

that particular technique in the state laboratories; 

is that right? 

I don't know. 

Do you know if the state laboratories still use it? 

That I don't know. 

Do you know if there has ever been any studies by the 

state laboratories rejecting it because it was unreliable: 

That I do not know. I have seen studies by the -- again, 

by the Metropolitan Laboratory in England saying that 

it was reliable. 

How long -- how old were they? 

I don't know. 

Have you heard any discussion at the California 

Association of -- Association of Criminalists that 
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1 that, as practiced in the State of California, the 

2 method is not reliable and has been rejected? 

3 A. No, I have not. 

4 

5 

6 

7 

8 

MR. NEGUS: Nothing further. 

CROSS EXAMINATION (Resumed) 

BY MR. KOCHIS: 

~ Mr. Gregonis, the sample you got of the defendant's 

9 blood sate ·time· after August the 1st, was that larger 

5808 

10 or smaller than the sample you had to work with of A-4l? 

11 A. It was much larger. 

12 ~ When you conducted the Group I run on Mr. Cooper's 

13 blood to look for the PGM and EsD, were you faced with 

14 the same concerns in using as small a sample as 

15 possible so that further tests could be conducted as 

16 you were with A-41? 

17 A. No, sir. 

18 MR. KOCHIS: I have nothing further. 

19 MR. NEGUS: Nothing further. 

20 THE COURT: Thank you, sir. You may step down. 

21 Thank you. 

22 Wba t 's next? 

23 MR. NEGUS: I suppose going back to what we were 

24 doing yesterday. I have no further testimony ready today. 

25 Dr. Thornton will be ready tomorrow. 

26 MR. KOCHIS: Your Honor, I wonder if I could have 
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1 Mr. Gregonis for a moment wait. 

2 MR. NEGUS: We'd like to, if we could, take the 

3 recess at this point in time so I can return some photographs 

4 to Mr. Mr. Gregonis. 

5 THE COURT: Mr. Kochis? 

6 MR. KOCHIS: Yes; that was the purpose of the 

7 recess. 

8 THE COURT: Take a recess. 

9 MR. KOCHIS: Then I was wondering, Your Honor, after 

10 the recess are we going to have at this point, while the 

11 testimony is fresh, some further argument on A-41? 

12 MR. NEGUS: I'd just as soon wait until we've 

13 heard all the testimony. I don't see the point of -- I'm 

14 going to have additional testimony on that issue. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. KOCHIS: Fine. 

THE COURT: I think we ought to hold off. 

MR. KOCHIS: Fine. 

(Recess. ) 

(No omissions.) 
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1 THE COURT: What's next, gentlemen? 

2 MR. NEGUS: lYell, let me just tell you what my 

3 problems are, and then you can decide whatts next. 

4 wi th respect to the Stanford study, that is apparent] y 

5 going to be published in the fall in the Stanford Law Review. 

6 Nobody -- their State Public Defender has strict instructions 

7 that they cannot release it to anybody without the per-

8 mission of Professor Samuel Gross. I guess he's from 

9 Stanford, one of the authors of the study. 

10 THE COURT; He has released it. I've already 

11 gotten it; right? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. NEGUS: No. All you have is a news press 

release on it; the actual study itself. Without the 

permission of Professor Samuel Gross, who I think is a 

professor at Stanford -- anyway, he's the main author of 

the study I take it, without being told so, that most 

likely the reason for that has got to do with copyright 

considerations, although I don't know. 

Dr. Gross, according to his secretary, is on 

vacation until the middle of August, so all I have with 

respect to that is the statements in the newspaper, which, 

as Mr. Kochis would indicate, are probably not all that 

reliable! 

Now, I'm still trying to get a hold --

THE COURT: Well, we've got -- we've got reports 

26 from two newspapers, anyhow, which increases the 
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reliability when considered together. I don't wish to 

delay until the middle of August for further documentation 

on this point or these points • 

MR. KOTTMEIER; Your Honor, if I could offer a 

suggestion, in reading the cases and even the material 

that Mr. Negus has offered -- and I haven't read it all. 

I got some more, as I'm sure the Court did, today. 

MR. NEGUS; I have some more for the Court that I 

got in the mail this morning from the State Public 

Defender in San Francisco, 

MR. KOTTMEIER: It seems to me that the issue that 

underlies the entire controversy is the exclusion of 

individuals who say that they could follow the law as 

to a finding of fact, that is, the guilt of the defendant. 

but they could not follow the law as far as imposition of 

a death sentence or. participation in the penalty phase. 

I don't think that there can be any question as to the 

legitimacy of excluding those individuals who say that they 

cannot follow the law as to any part of any proceedings 

that would ultimately lead to the death penalty, and it's 

that latter group that I have run across, as I'm sure the 

Court has, in handling death penalty cases. 

I have not as yet seen an individual who says, 

yeah, I can participate in the guilt phase and do that 

unaffected, follow the law, set aside my feelings on the 

death sentence, if I can walk out of here and not be 
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involved in the actual penalty phase of the trial~ 

I would suggest that this issue does not even 

corne up until we run across one of those unique individuals 

that say that that is the case, and to spend potentially 

days, if not weeks, arguing back and forth in the abstract 

to me appears to be a waste of time. 

THE COURT: I would have thought that it would 

8 be not nearly so unusual as you suggest. 

9 MR. NEGUS: I certainly had a lot of them kicked 

10 off my jury in the last case I had. 

11 MR. KOTTMEIER: I can tell you that in the jury 

12 selection I've gone through, I've only seen one, and I've 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

probably covered somewhere close to 2,000 jurors. 

THE COURT: If we were able to tell a large panel 

that, ladies and gentlemen, this case involves possibly 

the death penalty, but you're not to be concerned with 

that, for instance, Mr. Negus' point if you had separate 

juries, and that all we're concerned with in this phase 

of the trial is the guilt or innocence, would you be able 

to do that fairly and impartially, knowing that some other 

jury, perhaps, if it becomes applicable, is going to have 

to determine whether it's death or life, I suspect that 

we would have a lot less trouble in selecting a jury. 

I don't know that your suggestion helps me any, 

Mr. Kottmeier. I don't intend to take weeks arguing about 

this. 
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1 Any other suggestions? 

2 MR. KOTTMEIER: Only that. as I noted before, 

3 that it appears from Hovey and from Fields that this 

4 particular issue has been laid to rest and that we~ve 

5 heard nothing new that removes it from those consider-

6 ations. 

7 MR. NEGUS: I don't think that that's true that 

8 they laid it to rest. Certainly in Fields, there was 

9 if you -- if you try and get four votes on the issue, it's 

10 left open. In Hover, it was explicitly left open. 

11 THE COURT: I don't think I've read Fields. 

12 I'm sure I've had the cite someplace. 

/~" 
13 Do any of you have it? 

14 MR. KOTTMEIER: 35 Ca1.3d, 329. 
• 

15 THE COURT: 32l? 

16 MR. KOTTMEIER: 329, 35 Cal.3d, 329. 

17 MR. NEGUS: It's part 3a which concerns us here. 

18 MR. KOTTMEIER: But they talk in terms of 3a, and 

19 3a is virtually all of the opinion, except for some minor 

20 considerations in about three paragraphs. 

21 THE COURT: I'll have to read that. 

22 Well, any objection if he submits this other 

23 material on the same basis, that the Court will read it? 

24 MR. KOTTMEIER; Just as an offer of proof, in 

25 other words, I understand that it's corning in that way. 

26 I will not stipulate that this is evidence, because, 
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1 obviously, I can't cross-examine this, and I don't intend 

2 at this point to bring in an offer to the Court of four 

3 or five inches of material that could be offered On the 

.. other side. 

5 THE COURT: Well, now, let's make sure what we're 

6 doing. Take a hypothetical case, which I'm sure has come 

7 up in the past, that a motion has been made in the trial 

8 court to keep on certain jurors without death qualifying 

9 them or to have separate jury panels for the guilt and 

10 penalty phases, which motion was quickly perhaps disposed 

11 of. There's nothing to stop counsel on appeal from 

12 presenting the various authorities that you're now pre-

13 senting to me, as I read some of the cases, that that is 

14 being done. 

15 MR. NEGUS: I -- if you read Justice Kaus' -- some 

16 of the things that Justice Kaus has said recently, and I -

17 

18 

19 

20 

21 

22 

23 

24 

and even in the Fields thing, my understanding is that you 

can't get to this stuff unless you've made the offer of 

proof in the lower court. 

Hovey, if you will recall, which is the leading 

case in this, was a case that went up by way of writ at 

a pretrial proceeding, and all of that was put on -- all 

that testimony that they talked about in Hovey was put on 

at the trial court level. Dr. Haney testified. Dr. Ells-

25 worth testified. All those people testified, Dr. Haney at 

26 great length in -- as far as the Hovey record was concerned. 

j 

r·c>" . ~~ ,-........ ~ 

r 
1I 

.. ,--
l 

.. 
C .. --

5-5 
5814 

1 obviously, I can't cross-examine this, and I don't intend 

2 at this point to bring in an offer to the Court of four 

3 or five inches of material that could be offered On the 

.. other side. 

5 THE COURT: Well, now, let's make sure what we're 

6 doing. Take a hypothetical case, which I'm sure has come 

7 up in the past, that a motion has been made in the trial 

8 court to keep on certain jurors without death qualifying 

9 them or to have separate jury panels for the guilt and 

10 penalty phases, which motion was quickly perhaps disposed 

11 of. There's nothing to stop counsel on appeal from 

12 presenting the various authorities that you're now pre-

13 senting to me, as I read some of the cases, that that is 

14 being done. 

15 MR. NEGUS: I -- if you read Justice Kaus' -- some 

16 of the things that Justice Kaus has said recently, and I -

17 

18 

19 

20 

21 

22 

23 

24 

and even in the Fields thing, my understanding is that you 

can't get to this stuff unless you've made the offer of 

proof in the lower court. 

Hovey, if you will recall, which is the leading 

case in this, was a case that went up by way of writ at 

a pretrial proceeding, and all of that was put on -- all 

that testimony that they talked about in Hovey was put on 

at the trial court level. Dr. Haney testified. Dr. Ells-

25 worth testified. All those people testified, Dr. Haney at 

26 great length in -- as far as the Hovey record was concerned. 

j 

r·c>" . ~~ ,-........ ~ 

r 
1I 

.. ,--
l 

.. 
C .. --



Sb 

~ 
I 

1 

2 

5815 

I am not comfortable with any sort of thing that, 

well, some appellate counsel can take it. My understanding 

3 of California law is it's always been that it's got to be 

4 done in the trial court, and you start back with the 

5 Anderson cases that kept saying -- they made an exception 

6 

7 

8 

9 

10 

11 

a couple times. Then they went back to it. It's got to be 

done in the trial court. 

THE COURT: You are comfortable with simply an 

offer of proof, letting the Court consider it as an offer 

of proof? 

MR. NEGUS: Well, what I'm -- what I'm comfortable 

12 with is telling you that this -- what the materials that 

13 I'm trying to get together, and I still haven't -- these 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

things I got in the mail here this morning I haven't had 

a chance to read thoroughly. I talked to a person in the 

State public Defender's Office in San Francisco, so I 

have a general idea as to what they say, because that's 

why she sent them down to me, but I haven't had a chance 

to read them in detail, but, assuming that by Wednesday 

I can have an articulated statement of why all this stuff 

-
is relevant, I am -- if you were to say that if I produced 

all this evidence, you'd still deny my motion -- and I will 

represent that I haven't had a chance, due to the time I've 

been spending on other things, to get together all 

witnesses -- then you would just say that my offer 

proof is not relevant, then I think I've protected the 
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1 record. That is, if I've proved everything that I said 

2 I was going to prove, you'd still rule the same way, 

3 then I think I've protected my record. I can certainly 

4 if I were a prosecutor, I'm not sure that that would 

5 make me happy, but that way I believe at least the issue 

6 could be raised on appeal based on the offer -- on the 

7 offer of proof. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(NO omissions.) 
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THE COURT: Is this satisfactory with you people? 

MR. KOTTMEIER: I haven't heard anything by way of 

an offer of pr09f yet or what Mr. Negus anticipates. There's 
~"""Li.h" 

a specific~r that Fields set forth that he has to meet 

5 before we have any obligation to even respond. And until --

6 THE COURT: Which is what, Mr. Kottmeier? 

7 MR. KOTTMEIER: Which is basically he has to 

8 identify a particular class that has been excluded:. __ ----------r~ll 

9 THE COURT: Well, the -- well, the documents introduced 

10 so far make a statement, and I don't find it hard to accept 

11 at all, that as far as the class to be excluded, every person \ 

12 that we might run across in our general jury selection process 

13 says, "I am unalterably opposed to the death penalty and 

14 there's no way that I can vote for it regardless of the II 
15 circumstances," or the other extreme, that "I would vote for 

16 it in any case where little children are killed," perhaps. 

17 ~a~lLi.de.n.t_ifi~ble, cognizable classes, a sUbstantial) ----18 

19 

20 

21 

22 

23 

24 

segment from t.h~_ community that can b~,_ id:;-e-n--:-t-'-i-;:f:-7i-e-:d;-'--~A::-n-d~-:-D;-h-a""Ps 
,/'"" ----,. 
what we'-r.e-.ta.~ing about. I don't think there's anything 

~--------------~~~ 
subtle about that. -----------------

I don't find it beyond the realm of possibility that 

the Supreme Court can all of a sudden blast us with a radical 

change in the death penalty jury selection thing. It seems 

that more and more "emperic:al data is being collected at the 

25 time, that it's going to be harder for them to ignore some 

26 of the sociological studies. 
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1 I don't know what they'd ever do as an alternative. 
- ...... -~------------------

But I don't ~ ( 
IJ ;.,,~ 

cl ss and I 

2 You can't remove the human element from humanity. 

3 have any trouble accepting that's an identifiable 

4 may find other reasons to say so. But there are only so 

5 many things that can be done to have fair and impartial 

6 jurors. We have representative cross sections. And I'm not 

7 sure that we can ever find the perfect justice that Mr. Negus 

8 now wants and as some of the sociologists want. 

9 So I think we're between 'the devil and the deep 

10 blue sea. It would not -- you'd have the same problem if you 

11 had two juries and you in effect selected a second jury, if 

12 you ever get to that point of death qualifying, so to speak. 

13 But you're still going to have precisely the same problem. 

14 So I don't really see how you can solve the problem. 

15 MR. NEGUS: Well, the -- you may have the problem 

16 as to what --

17 THE COURT: You cut it down. 

18 MR. NEGUS: But you but in there's a difference. 

19 I think that that one of the reasons why that good cause 

20 thing exists in the statutes about separate juries is that 

21 they are different cases. And in this particular case --

22 THE COURT: What is unique about this particular 

23 case? 

24 MR. NEGUS: There's several -- I'm not sure it's 

25 unique, but there's -- but there are a class of cases which 

26 I think are -- it's more important to have separate juries 
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- ...... -~----------------
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1 than others. One class of case is where the sole issue is 

2 well, that the major -- the major issue in the case is guilt 

3 or innocence. That is not true in, I would say, the majority 

4 of death penalty cases. In most death penalty cases, they 

5 usually don't go after the death penalty on -- on a lot of 

6 cases unless they have the video tape confession and the 

7 fingerprints and everything else under the sun. And that 

8 certainly that kind of thing is, certainly, more of the norm 

9 as far as the death penalty case if you read the reports 

10 and just based on the experience of what I have seen in this 

11 county than is this particular case, where the question of 

12 guilt or innocence is based on circumstantial evidence. And 

13 I would submit there are substantial problems with some of --

14 

15 

16 
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26 

with a lot of the circumstantial evidence. 

So, you know, we have a situation where the critical 

issue, as far as Mr. -- as far as Mr. Cooper is concerned, 

is the is the -- is the guilt or innocence. 

Secondly, we have a case where, as far as the 

penalty is concerned, as you have noted, there are many, many 

people, just due to the various factors involved in the case, 

who would probably say that if any case deserves the death 

penalty, if Mr. Cooper did it, then it would be -- it would 

be this one, that is, the penalty phase is rather lopsided 

because of the nature of the -- because of the nature of the 

crime. So the only -- you're -- you're sitting in a situation 

where I can see the only residual issue of any strength at a 
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1 penalty phase has got nothing to do with -- with -- with the 

2 character of the defendant, the kind of stuff you normally 

3 put on in a penalty phase. But the only thing that I could 

4 see that that's likely to be arguable as a -- as -- is 

5 any sort of lingering doubt as to --

6 THE COURT: Oh, Counsel --

7 MR. NEGUS: as to guilt. 

8 THE COURT: don't you still have the -- the 

9 Witherspoon exclusion? We have the identifiable classes of 

10 people that are --

11 MR. NEGUS: But what I'm saying is that -- that 

12 when you get to the penalty phase, yeah, you have that. But 

13 no matter who you get on your jury, I mean, at the penalty 

14 phase, I mean, it's going to be lopsided. 

15 Now -- so, you know, you have a situation in this 

16 particular case which is, I would say, a small minority of 

17 death penalty cases where the. fight is on the guilt or 

18 innocence, and the Prosecution has an overwhelming case as 

19 far as penalty is concerned. Normally, it's the other way 

20 around. They have an overwhelming case as far as penalty, 

21 and the guilt or innocence -- I mean, they have an overwhelmin~ 

22 case as far as guilt, and the penalty phase is sort of 

23 problematic. Sometimes they have situations where we have 

24 had, in this particular state, where they have overwhelming 

25 evidence on both. But in this particular situation, because 

26 of the guilt or the innocence is certainly the most problematic, 
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1 that is -- anyway, I think that's one factor. 

2 Another factor is in fact the racial factor. And 

3 the Gross study has been reputed to show that the number of 

" people that the -- that there is a strong statistical 

5 correlation between the race of the victim and the likelihood 

6 of being of being granted the death penalty. 

1 THE COURT: That's the Stanford study. 

8 MR. NEGUS: Right. And it's -- all I can say is 

9 what I read in the papers. But that is at least what the 

10 what the representation is. 

11 We are told time and again that strong law enforcement 

12 is an issue that minority people should get behind because 

13 minority people are the victims of crimes in much higher 

14 percentages than majority people. If that is the case, then 

15 the California figures that -- that show that the percentage 

16 of Black victims whose killer received the death penalty is 

17 much less than the percentage of white as a function of the 
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26 

population is even stronger. That is, you would expect us 

you would expect to find a much higher percentage of of 

Black victims getting the death penalty because they are more 

more likely to be the victims of crime. But you find that 

it -- find it the opposite, showing that -- I think that the 

Gross study probably has some applicability to the way the 

penalty actually functions in the State of California. 

THE COURT: I think we're just spinning our wheels 

at this time. Will you have everything you're going to have 
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1 on this on Wednesday by way of an offer of proof? 

2 MR. NEGUS: I hope so. I mean, I -- I won't have 

3 the Stanford study, but I have -- I'll have all the other --

4 everything besides that. And I can --

5 THE COURT: I think there's enough represented in 

6 the newspapers to where I can get the gist of that. 

7 MR. KOTTMEIER: I think, Your Honor, one issue that 

8 comes to mind during Mr. Negus' comments is the inapplicability 

9 of the Stanford study and a lot of these empirical studies 

10 that have been offered because what may go on statewide or 

11 nationwide is of little concern to this Court when weighing 

12 the specifics of San Bernardino County, because I can represent 

13 to the Court in San Bernardino County virtually all of the 

14 cases that are of death penalties are of individuals who have 

15 killed members from their own race. It is not a mix. And it 

16 does not at all balance the material that is being offered to 

17 suggest the 

18 THE COURT: You know, we each have our own limited 

19 experiences in that, and I'm just not sure that we've --

20 MR. NEGUS: That's 

21 THE COURT: got that kind of broad experience to 

22 where it's safe for the courts to accept the statements. 

23 MR. KOTTMEIER: Well, all I'm suggesting is that 

24 MR. NEGUS: I think it's silly. 

25 MR. KOTTMEIER: If they're going to offer state and 

26 nationwide studies, then we'll bring in San Bernardino County 
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'. 
1 studies that I would submit are more important than trying 

2 to look at a broad scope when this court and the operation 

3 of law has little or no control over the nation. but we do 

.. have control over the county. 

5 MR. NEGUS: Well, certainly Mr. Malone wasn't in 

6 that category, if I recall correctly. Certainly Mr. Bonillas 

7 wasn't in that category, just taking the two that I know 

8 off the top of my head where you actually got the death 

9 penalty. I can think of the same race things where you 

10 charged it but you didn't get it, Mr. Walz, Mr. Gray and Mr. 

11 Frey. But where you actually got it, I'm not sure that's 

12 true. 

13 MR. KOTTMEIER: We're willing to have a study done 

14 to show it is, if we're going to get into this issue. In 

15 other words, I am not going to let a statewide issue try and 

16 determine for San Bernardino County what obviously goes on 

17 here when it doesn't. 

18 (No omissions.) 
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THE COURT: Many of the things that are brought 

out by the exhibits offered to me so far, probably little 

can be done under the present jury selection process, 

namely, the hardship thing, you know, the fact that we 

select only normally up and down the state now from a 

combination of driver licenses and voter registration 

lists; the minority, the fact that many of them don't 

register or that the hardship excuses hit them harder, 

many things simply there's going to be very little in 

today's society with the way that juries are selected in 

the original large panel that can be done. 

l-1R. NEGUS: Well, then that suggests that our 

procedures are improper. 

THE COURT: Undoubtedly, Mr. Negus, someday there 

may be refinements and changes in that regard, but we're 

faced with a trial today, where probably the only thing 

that could be done well, there's several things that 

can be done. One is, of course, the venue and the place 

of trial, and two is separate juries, and beyond that 

and three might be time of selection, but beyond that, 

there's probably not a great deal of control. 

MR. NEGUS: Well, another thing is changing the 

nature of the people from which the draw is made, and if 

you're getting a substantial underrepresentation of minor-

ities, there's a couple of things you can do about that. 

One, studies show that if you try and do follow-up and 
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1 make follow-up calls, you get a lot more people YQu 

2 didn't get the first time, which tends to be -- to bring 

3 in more minority. 

4 Secondly, there's already computerized welfare 

5 roles. The welfare roles tend to have more minority 

6 people on them, and they tend to have people that don't 

7 show up on the first two lists, so you can supplement 

8 the lists to increase your law. 

9 There's another way of doing it. You'll find 

10 that different areas of the city have differential 

11 percentages of minority members, and usually they find 

12 that, for example, in this county they do it by ZIP Codes. 
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I don't know how they do it in San Diego County; that 

as far as -- as doing it by ZIP Codes is concerned, there 

are some ZIP Codes that you get a lot of people from, 

like Upland, and other people that you get very few from, 

like South Ontario, so you can increase the percentage 

of people that you call from the ZIP Codes where you --

where you -- where you have a lesser number of people.' 

There's certain problems with that particular thing, 

but I think there's nothing wrong with it in principle, 

as long as you end up getting in the right number of 

people from the different -- the different areas into 

the court, so I think there are several things you can 

do. In this particular case, we're -- I mean we're going 

to get to that later, but San Diego County is going to be 
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1 particularly hard to pick a jury in in this particular 

2 situation because of the San Ysidro thing. I called 

ck 3 Mr. Nitz, who's the public defender down in San Diego, 

4 and he told me --

5 THE COURT: I don't think I want to hear what a 

6 public defender in San Diego has to say about this. 

7 MR. NEGUS: Well, I don't know --

8 THE COURT: I don't consider that an authority, 

9 nor citable authority, in any event. 

10 MR. NEGUS: He tells me, nonetheless I have 

11 another solution to getting more information on it than 

12 what the public defender tells you. 

/~ I 

13 THE COURT: Would you agree -- I didn't bring in 

14 my other authorities on the things that I've read so far. 

15 You had one federal supplement case that you cited that 

16 indicated --

17 MR. NEGUS: There's -- the second one that's cited 

18 in Fields is there with you today, the Arkansas one. 

19 THE COURT: Are there any practical alternatives? 

20 If we did, hypothetically, go for separate juries, any 

21 significan~ savings of time, any 

22 MR. NEGUS: Well, if Mr. Cooper's found not guiltYr 

23 there's a significant savings of time, because you don't 

24 have to go through the -- through the Witherspooning. 

25 THE COURT; Well, they've got a strong case, 

26 Mr. Negus, as you know, so I have to kind of consider 
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1 the other possibility as well, and it seems the stro~ger 

2 at the moment; so if he is found guilty, then we would 

3 have the same sequestered voir dire procedure for a new 

4 jury, taking just about the same amount of time. I'd 

5 have to overcome the statutory language. You basically 

6 give me not a single case, certainly in the state of 

California, that has ever done this. 7 

8 MR. NEGUS; Well, it's in the statute that there 

9 is a thing about separate juries. If it's in the 

10 statute, somebody must have --

11 

12 

13 

14 

THE COURT: For good cause. 

MR. NEGUS; Right. 

THE COURT; But there's no precedent for it. 

MR. NEGUS: Nobody knows what good cause is. 

5827 

15 

16 

THE COURT: Nobody has yet demonstrated good cause 

in the state of California. 
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MR. NEGUS: Well, I don't know about that, but 

there's no cases that tell us what it is, so it's hard 

to know whether you demonstrate it or not. 

THE COURT; Oh, it's a common and ordinary legal 

phrase that has specific legal meanings that we've been 

dealing with ever since we started in law school. 

Have all your materials on Wednesday, anything 

further that you have, or if you have anything, I'll 

25 consider that then. 

26 What can we skip to? If these haven't been 
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11 

12 

13 

14 

THE COURT: For good cause. 

MR. NEGUS; Right. 

THE COURT; But there's no precedent for it. 

MR. NEGUS: Nobody knows what good cause is. 
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15 

16 

THE COURT: Nobody has yet demonstrated good cause 

in the state of California. 

17 

18 

19 

20 

21 

22 

23 

24 

MR. NEGUS: Well, I don't know about that, but 

there's no cases that tell us what it is, so it's hard 

to know whether you demonstrate it or not. 

THE COURT; Oh, it's a common and ordinary legal 

phrase that has specific legal meanings that we've been 

dealing with ever since we started in law school. 

Have all your materials on Wednesday, anything 

further that you have, or if you have anything, I'll 

25 consider that then. 

26 What can we skip to? If these haven't been 
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1 otherwise identified --

2 MR. NEGUS: Perhaps we can have those marked as 

3 well, and I have another -- another clipping on the 

4 Stanford study from the Daily Journal which I'd like 

5 to turn in eventually. I haven't had a chance to have it 

6 copied. Perhaps I could inveigle that. 

7 THE COURT: Have you seen it, sir? 

8 MR. KOTTMEIER: Yes. Mr. Negus supplied a copy 

9 to us. 

10 THE COURT: I can measure them by inches or fractions 

11 of it, I guess; a quarter inch on due process versus crime 

12 control; three-sixteenths on examining death qualification; 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

an eighth of an inch on the selection of capital juries; 

five-eighths of an inch on Grigsby vs. Mabry, M-a-b-r-y. 

They'll be likewise marked by the clerk. I don't know --

we're using separate numbers, and I have them on my desk 

to follow that particular series of numbers. 

THE CLERK: All right. 

THE COURT: What can we do? 

MR. NEGUS: There is the -- if -- I don't know. 

It may be moot, but if there is the question of if we do 

have a single jury and go through the Hovey, whether or 

not that should be in closed court or open court. It 

certainly is not subject to extended coverage because 

25 because the statute that allows extended coverage says 

26 it doesn't apply to voir dire; so the television cameras 
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1 and those kind of people cannot be in the courtroom. 

2 The question is should the print media and the general 

3 public be allowed into that particular question. 

THE COURT: Why not? 

5 MR. NEGUS: I suggest that because of the nature 

6 of the publicity in this particular case, it's more than 

7 likely to generate more pUblicity if people -- if there 

are newspaper articles about people saying how horrified 8 

9 they are about the case or by making connections between 

5829 

10 San Ysidro and what happened here and a variety of things; 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

that that's just going to fan the flames; that -- that 

"--- ----there is that the Supreme Court in Press Enterprise vs. 

Suoerior Court specifically left open that question as to 

whether or not in an individual case certain portions of 

the voir dire should be closed, and I would submit that 

because of the -- because of the inflammatory things the 

jurors are likely to say if they -- if they if they are 

voir dired on these particular issues, that it is 

necessary in order to control publicity. 

THE COURT: I think Press Enterprise, without 

reading it, we're talking about the sexual aspects or 

experiences of jurors, things that might particularly 

embarrass jurors --

MR. NEGUS: They found --

THE COURT; -- or to inhibit their testimony. 

MR. NEGUS; They found no -- what they've said in 
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1 

2 

Press Enterprise, and my 

being copied. I mean my 

5830 

my copy is back in the office 

I don't have it in front of 

3 me, but they said there was two things: One, they said 

4 there was two grounds that the -- that the judge in 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Riverside County used to close the thing. One was the 

idea that it would deprive the defendant of a fair trial, 

and, secondly, was the idea of privacy to the jurors. 

Apparently the defendant in Brown -- I mean in the 

Press Enterprise case, which was Mr. Brown, did not make 

any representations as to why the open voir dire would 

deprive him of a fair trial; therefore, the Supreme Court 

gave that no weight in -- in -- in doing it, because the. 

trial court had made no findings as to how it would affect 

his right to have a fair trial. 

They then discussed the privacy interest of the 

jurors, which was the only interest that was articulated 

in which findings were made, and they found that as far 

as the privacy interest was concerned, the order of the 

Superior Court in Riverside was overbroad. I'm asking 

you to make findings not on the privacy interest of the 

jurors, but on the interest of Mr. Cooper in a fair trial, 

and I ask you to base that on the evidence that we've 

already presented, that there have been several hundred 

newspaper articles on this particular case published to 

people throughout San Diego County; that there have been 

numerous television broadcasts of the case, and that also 
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1 a finding that a week and a half ago, there was a very, 

2 very celebrated killing in San Diego County where 21 people 

3 were killed in San Ysidro. 

4 There has been $50 r OOO that has already come in 

5 from just private citizens into into a fund for the 

6 victims. It's been in the news in San Diego practically 

7 every day, and I'm -- I don't have those clips ready to 

8 present to you today, but I think you're aware of them as 

9 well as I am, and we can get them before we finish the 

10 record. 

11 (NO omissions.) 
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1 THE COURT: I'll take judicial notice of 

2 of common knowledge. I watched the television: I 

3 all the articles that have come into the Los Angeles Times, 

4 or, skimmed them, anyhow, and the Daily Report. 

S Counsel, what would you expect if we have the jurors 

6 the press permitted to sit and take notes at the time of 

7 otherwise closed voir dire in open court? And you're going 

8 to be asking them, "Did you read or hear anything about the 

9 Chino Hills murders or Mr. Kevin Cooper," and they say, 

10 "Yes," and you say, "What did you read or hear?" At that 

11 time they're going to tell you some of the things, presumably, 

12 that they read or heard about this particular case, and you're 

13 going to find it too difficult to overcome or of no particular 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

significance, depending upon their attitude expressed. 

I can't see the papers reporting all of that. I 

can't see it being a_matter of public interest, or at least 

it seems so problematical -- our experience has been that --

that maybe the first day they're going to show up en masse, 

and once we get going on our -- once we get going, it's going 

to be so so little it's going to get boring to them, 

as it is to everybody else. 

MR. NEGUS: I don't know why that -- that would 

seem in reason to be the case. However, there appears to be 

in the -- amongst the -- amongst the press an interest in who 

25 the jurors are going to be and in -- in publishing that kind 

26 of information about their -- about their attitudes. 
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1 I see -- I can fathom no other reason why my local 

2 newspaper goes all the way to the Supreme Court on the -- on 

3 the issue. If they don't want to be there, they seem -- they 

4 seem to have shown a -- an interest in at least being there 

5 for Mr. Brown's case. 

6 THE COURT: All right. Anything further? 
........ (' 

\ 7 Counsel, I'm simply at this time going to deny your 

8 request to have a sequestered voir dire. I do not find good ) 
9 cause to do that. I don't think it's gOillg to amount to that 

10 much. \ 

11 MR. KOCHIS: Well, Your Honor, I think we have ~ 

12 at least I know I have a concern about an open voir dire on {Xp. 
13 the Witherspoon alone. My experience at the prelim was the I 
14 newspapers don't cover anything -- everything; they cover 

15 what to them is newsworthy, which, to them, is what would 

16 sell newspapers. And I don't have control over these 

17 citizens of San Diego County. 

18 What I'm afraid of is if one hundred people come in, 

19 and 98 of them go through a very perfunctory Witherspoon, 

20 none of that will be covered, but if one person says something 

21 like, "I don't want to sit in this case, why don't we take 

22 the guy out and hang him, .why are we going through all this 

23 stuff," that's what's going to be in the paper, "San Diego 

24 jurors want Kevin Cooper hanged without a trial." And that's 

25 going to create problems for the Prosecution, because we have 

26 already been kicked out of one county. I don't want to have 
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1 to move again. 

2 And having it opened to the press is only going to 

3 increase the chance that something which is inappropriate is 

4 going to be exposed to the general public, and it's going 

5 to expose them to things that they're not experiencing first-

6 hand. And I think there's somewhat of a danger. This is 

7 much different than Press Enterprise. 

8 THE COURT: When I get into questions of free 

9 press and fair trial, it's not uncommon at all to have both 

10 attorneys to put the onus on the Court and to have the Court 

11 fighting the press and the media all by itself and getting 

12 hung .out to dry. And I think that's what would happen in 

13 this case. It happened to me in the past, and I -- you're 

14 going to have to demonstrate more than that to get it to 

15 happen to me again. The District Attorney is perfectly 

16 willing for its own best interests to -- to exclude the 

17 press. And then it comes time for a response to the large 

18 press and media reaction, and then they let the County Counsel 

19 or somebody else carry the load. 

20 I see no need to have another fight with the press 

21 on something that's problematical as you're suggesting. And 

22 I see we can reserve the right to do that depending upon what 

23 happens. I see a problem? Of course, we have a problem. 

24 But I think that the jurors are, if they have that kind of 

25 headline that you're suggesting, the jurors are too smart 

26 for that. And that's (a) • 
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1 (b), we can see very quickly the potential grounds 

2 for reversal in excluding the media as in Press Enterprise. 

3 MR. KOCHIS: That's a good point. And I don't think 

4 that's the remedy here. I don't think you would ever get a 

5 case where the defendant through his attorney goes on the 

6 record, asks that the press be excluded, somewhere along the 

7 line that finding is made; the remedy, if that was an improper 

8 decision, is not to reverse Mr. Cooper's trial, certainly not 

9 where he's asking for it. 

10 THE COURT: Yet it could well be that towards the 

11 end -- if I exclude the press in this case, there's not a 

12 thing we keep talking about the fact that Mr. Negus will -
13 

14 

15 

never be the attorney on appeal. There's not a -- there'osf !~ 

not a doubt in my mind but that it would be urged as one 

the major grounds for re~ersal if he gets convicted. ----_...> 
16 That will be the ruling. What else? 

17 MR. NEGUS: The living wage issue. It will take me 

18 a while to fumble through this. 

19 In the -- one thing I have had a chance to look 

20 at in the new materials is on the one -- one of those 

21 studies that is entitleq the Ellsworth -- it's by Phoebe -
22 Ellsworth from Stanford that I just gave you -- on page.47, 

23 there'st-ilbres-ala-"f what they did was they did a study of 

24 people to determine essentially what -- one of the things 

25 that I have been saying, that the -- looking at the s~al 

26 composition of people who are -- who are excluded by -- by 
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1 their -- by their attitudes on -- with respect to the death ----2 penalty you'll note that, on Page 47, that one of the most 

3 tlle most statistically significant of all the different 
------------ - --

4 categories that we have is people whose income is under SIS,OO( 

5 as opposed to people whose income is over $15,000. And that's 
-_._----- _. __ ._-----

6- even more--- statistically significant than -- than -- than race, 

7 sex or political party. At that particular group, it's also 

8 the group that is underrepresented on voter registration 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

and -- and on being able 

particular group is also 

have a genuine financial 

to drive automobiles. And ~t~ 
the group which is most likely to II V 
hardship in serving on a jury. 

At least as far as poor people are concerned, it 

would seem that in order not to make the jury that tries 

Mr. Cooper's case just a jury of affluent people who can 

afford to serve, that there should be paid by the Court a 

fee for their service sufficient to allow them to -- to eat 

while they're serving on a jury. 

As reflected in the testimony of Mr. Meisenhelder -
that I made as an offer of proof and in the Van Dyck article, 

there's no magic figure, but $50 a day has been the figure 

which, in the literature, has been most often -- which is 

most often suggeste~_~o r would be requesting that the ~ 
Court do that. 7"' 

There is a case recently, and I am apparently not 

25 organized enough to have it with me, but it was in the last 

26 advance sheet that carne out on, I believe it was, July the 
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hardship in serving on a jury. ---At least as far as poor people are concerned, it 

would seem that in order not to make the jury that tries 

Mr. Cooper's case just a jury of affluent people who can 

afford to serve, that there should be paid by the Court a 

fee for their service sufficient to allow them to -- to eat 

while they're serving on a jury. 

As reflected in the testimony of Mr. Meisenhelder -
that I made as an offer of proof and in the Van Dyck article, 

there's no magic figure, but $50 a day has been the figure 

which, in the literature, has been most often -- which is 

most often suggested. So I would be requesting that the At 
Court do that. r 

There is a case recently, and I am apparently not 

25 organized enough to have it with me, but it was in the last 

26 advance sheet that carne out on, I believe it was, July the 
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1 24th or something like that, ~~renevsky vs. Superior Court, 

2 it was a -- it was a case out of Imperial county. If you 

3 recall, there was a fair amount of publicity about it. The 

4 in that particular situation, the local county officials didn
t 

5 want to pay for auxiliary services for the Defense. 

6 (No omissions.) 
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1 THE COURT: But that was not on the jurors' living 

2 wage. 

3 MR. NEGUS: That's true. 

THE COURT: That was on an expert witness. 

5 MR. NEGUS: But what I'm -- what I'm saying is 

6 in that particular case, in order to -- when you have a 

7 trial, in order to -- in order to ensure due process, 

8 the Court has the power to order whatever is necessary 

9 in order to preserve due process. The power of the jury 

10 of the Court to strike -- to strike on -- to change jury 

11 procedures, like -- like has been outlined in several of 

12 the cases on the jury challenge issue, would -- likewise 
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would seem to me that the Court has the power to make an 

order to the county to pay that kind of money, if it's 

necessary in order to achieve due process of law, because 

poor people are the people that are -- that may be the 

most important to Mr. Cooper, and they are the people -~ 

because they have the most distinctive attitudes about 

these issues, and because they are the people that 

statistically are the strongest correlation that our 

jury selection procedures don't pick up, even stronger 

than race, then I would submit that -- that we should 

have an ord~ that anybody -- that we offer at least to 

jurors who offer a financial hardship the $50 a day, see 

if that will -- if that will make it possible for them to 

stay on the jury. 
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1 THE COURT: Okay. I'll have to read the material~ 

2 

3 

Do you want to respond now or later? 

MR. KOCHISi Well, Your Honor, I can't see how 

4 that's going to ensure that we get a representative cross 

5 section. It would seem to be somewhat the opposite, What 

6 it's going to do is to encourage a professional type 

7 juror who is either unemployed, on welfare, or under-

8 employed, because people who make an adequate living are 

9 not going to be able to survive on $50 a day. That's 

10 about $10,000 a year, and it would seem that that was 

11 certainly going to discriminate against people that make, 

12 for example~ 15 or 20,000 dollars a year more, in that 

13 they are not going to be able to accept the wage; whereas, 

14 people who are unemployed or are looking for a job or are 

15 underemployed, those are the type of people that are going 

16 to readily grab at the 50 bucks a day, sit there, whether 

17 they want to or not, so they don't have to look for a 

18 job, and that would not seem to allow us to get a repre-

19 sentative cross section of the community. 

20 

21 

22 

23 

24 

loiR. NEGUS; But it's those poor people that are 

the ones that are underrepresented on the juries today. 

I mean if there were -- if the 15 -- if the people who 

made 25 to 30,000 dollars a year were under -- were -

were underrepresented, then that -- there might be a 

25 different -- there might be a different remedy. It's 

26 exactly these people that don't have enough money that 
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1 are the ones that are underrepresented. 

2 THE COURT; I will have to reserve it till· I 

3 read on that. 

MR. NEGUS: I have motion in limine with respect 

5 to statements of Mr. Cooper. I don't know if Mr. Kochis 

6 has made up his mind on what he wants to do on that yet 

7 or not. 

8 THE COURT; Is that on your list? 

9 MR. NEGUS; Well, it was on the it was supple-

10 mented. I had it as number 10 orally, I'm not sure what 

11 what happened to it. 

12 THE COURT; Statements of Mr. Cooper, What's he 

13 talking about, gentlemen? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. KOCHIS; I believe statements that may have 

Mr. Negus has directed my attention to statements that 

took place during his arrest in Santa Barbara, after his 

arrest t 

THE COURT: Is that what you're referring to? 

MR, NEGUS: Well, any statements he made to law 

enforcement officers. That's the ones I can think of. 

THE COURT: Did he make any statements that 

incriminated him for .this crime? 

MR. KOCHIS: No. 

THE COURT; Anything that you intended to use on 

25 this trial? 

26 MR. KOCHIS; At the moment, I can't think of any. 
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1 I think his use of an alias would come out thro~gh 

2 other witnesses who are not law enforcement personnel, 

3 the Handys, those people. 

MR. NEGUS; So you don't intend to use any 

5 statements of Santa Barbara? 

6 MR, KOCHIS: At this point, no. If I could 

7 confer with Mr. Kottmeier for a moment, I could have 

8 an answer either this afternoon or tomorrow morning on 

9 that. 

10 MR. NEGUS; Okay. 

11 THE COURT; All right, but as things stand right 

12 now, unless you bring it up, Mr. Kochis or Mr. Kottmeier, 

13 it will be that you do not intend to use any statements 

14 made in Santa Barbara. 

15 MR. KOCHIS: By Mr. Cooper to law enforcement 

16 personnel. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR~ NEGUS: The next thing that I am ready at 

the present time on is Sa, and I hope 

THE COURT: Sa, what's that? 

MR, NEGUS: We -- we talked about that last week t 

THE COURT; Oh, excuse me. I see it now. 

MR. NEGUS: Under B. Yes. Excuse me. We talked 

about that last week. The offer of proof as to as to 

why that is necessary is essentially the testimony of 
..--

Dr. Decker and Dr. Me-isenhelder. I have a copy here of 

26 the -- 11m not sure if I gave this to you or not, but I'm 
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1 sure you've seen it before of the survey that I would 

request be given and filled out by the jury commisSIoner 

3 of 500 jurors in San Diego County, You mentioned that 

.. we could begin -- we could perhaps begin with 180 jurors 

5 that just happened to come in with the 320 we actually 

6 get. I have no problem with that, as long as I'm given 

7 as long as the procedure that we use is that we have 

8 two days time between the finishing of taking of excuses 

9 from jurors, that is, you know, the hardship of filling 

10 out the questionnaire, that process, and the beginning 

11 of WitherSPOon to present testimony after we get the 

12 results~ 

13 THE COURT; If we're going 

14 60, it's going to take 

15 to clear 300 jurors. 

5842 

16 P~. NEGUS: Right; so what I'm suggesting is that 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I can count these pretty quickly, and the calculations 

on the calculator as to whether or not any groups are 

underrepresented in a statistically significant manner can 

be done relatively quickly; so what I would like to do 

then -- let'S say that it takes us three full days. If 

we're going to get 320, we're going to go through 320 

people -

THE COURT; I think it's 300. 

MR. NEGUS; well, last I heard, it was 320. 

THE COURT; We talked about 320, but it doesn't 
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1 come out that way. 

2 MR. NEGUS: 300. That's two and a half days, so 

3 what I would suggest, then, is if then we -- so that would 

4 be Monday through Wednesday. Then we have at least Thursday 

5 and the following Monday to take evidence on the jury 

6 challenge before we start t"litherspooning, if we're goinq 

7 to use the 320 that we have, and that seems to me to be 

8 reasonable. I have no objection to just using the 320, 

9 as long as the requirements of statistical significance 

10 are somewha t relaxed from, say, a • 05 to a .10. The 

11 reason for that is that the greater number you have, the 

12 higher your level of statistical significance. 
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THE COURT: I read that in your expert's testimony. 

I guess that was the Bonillas case. 

MR. NEGUS: Yes. I mean it's a simple statistical 

calculation. The chi squared, T test that you do requires 

a certain sample level to reach statistical significance; 

and the greater the sample you have, the greater your 

statistical significance. There are trade-offs in terms 

of -- of of, you know, how much effort you go to to 

increase it just a little bit. Generally, if you're 

talking about around 320 -- what's -- do you have that 

thing from -- that you got from -- what are the basic --

MR. KOCHIS: Your Honor, while he's fumbling for 

that, if his request is for a survey of racial composition, 

it doesn't seem to me that questions seven through nine are 
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1 relevant, at least as to that; and of the other questions, 

2 his questions one through six, I believe all of those 

3 are already on the questionnaire to be given to the 

.. prospective jurors1 so it would seem that all this 

5 material that's relevant to the racial survey we've 

6 already agreed to give on the large questionnaire, 

7 THE COURT; Well, he's saying that that would be 

8 all right if we just relax the statistical significance 

9 aspect of it, 

10 MR. NEGUS; In order to in order to have a 

11 confidence level of 99 percent, you need to have 700 

12 people. In order to have a confidence level of 95 percent, 
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you need to have 384 people. Normally, what people --

what -- because -- because 95 percent is -- is generally 

accepted, normally what they do is they pick a number in 

between, like in some cases they pick 500, which is what 

they did in this -- in Bonillas' case, in order to -- in 

order to to get a confidence level of around 97, 98 

percent, which is above that which -- that which we needed. 

If you have a confidence level of about 90 percent, I think 

320 will do it. If not, I'd rather have -- if there's 

going to be a quibble about that, I'd rather have enough 

to give us 500, so we can make sure we have a record! 

(NO omissions.) 
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1 MR. KOCHIS: Still, seven through nine don't have 

2 anything to do with racial composition. 

3 THE COURT: We can undoubtedly cross off part of 

4 these. 

5 MR. NEGUS: Well, with eight, the reason for eight 

6 is I'm -- that one of the reasons I -- one of the one 

7 of the classes that I think is undoubtedly, from the 

8 statistics, is underrepresented by -- the most on juries is 

9 poor people. And that would be people whose income is under 

10 $15,000. That's the general accepted poverty level. And so 

11 eight and nine are necessary to evaluate whether poor people 

12 are being excluded. 

13 THE COURT: I have already indicated to you that I 

14 wouldn't allow it on the other questionnaire that would be 

15 handed out to the people in court. I know where you're 

16 coming from. I know what you're saying. But I will deny your 

-17 request. 

18 MR. NEGUS: I mean, I can't -- I can't demonstrate 

19 that poor people are not on a -- not being shown up on the 

20 jury panels in -- in 

21 THE COURT: I'm not going to allow it, Mr. Negus. 

22 I'm not going into their private finances nor the number of 

23 their household. The only thing that you can go into, if we 
s 

24 have it, would be their -- their race or d~cent, I find no 

25 problem in getting a few more from the jury room. And I 

26 think, unless I find out something from San Diego that I'm 
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1 going to make everybody unhappy to where we're going to be in 

2 an atmosphere of hostility, if I can talk them into dOing it 

3 in a -- down there, I find no problem with, you know, getting 

4 the balance of the five hundred. 

5 MR. KOCHIS: t-Jould the Court' s ruling go to seven 

6 as well, the school, or are we going to inquire --

7 THE COURT: Yes. 

8 MR. KOCHIS: All others, I believe, are covered on 

9 the longer questionnaire, Your Honor. 

10 MR. NEGUS: All I'm asking, then, is that these 

11 questions be supplemented to people who will not be on our 

12 jury so we'll have a statistically significant survey of 

13 San Diego County jurors. That would be approximately two 

14 hundred more people. 

15 THE COURT: I'm going to accommodate that as I 

16 indicated. Did we. agree on the others? Did we have marital 

17 status on the other one? I can't recall. 

18 MR. NEGUS: I have no objection to taking the 

19 marital status off. We were -- this was designed for --

20 THE COURT: All right. ZIP Code, I think you 

21 convinced me to leave that in. Gender, did we have to have 

22 that? 

23 MR. NEGUS: Yes, because --

24 THE COURT: And date of birth, you got me on that 

25 one, too, didn't you? 

26 MR. KOCHIS: Well, the gender, last time you were 
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1 not going to ask. 

2 MR. NEGUS: That's because we can see them. But 

3 for the people that we can't see, we're not getting their 

4 names on these these questionnaires are anonymous, right? 

5 We're not getting their names on the people that just come 

6 into the jury room. 

7 MR. KOCHIS: Three hundred are going to be non-

8 anonymous people. 

9 MR. NEGUS: This survey is not going to be given 

10 to three hundred people, John. Those are the surveys to be 

11 given to the people that just have gone into the jury room. 

12 MR. KOCHIS: I thought you had agreed to use three 

13 hundred of the people and supplement the list. 

14 MR. NEGUS: Right, with two hundred of this shorter 

15 form. We don't care about what the other people thought 

16 about publicity, that kind of stuff, right? 

17 MR. KOCHis: No. 

18 THE COURT: What are we going to do about the people 

19 that make an objection to invasion of privacy? 

20 MR. NEGUS: When I did this for Mr. Bonillas, four 

21 hundred ninety-eight questionnaires were given out, four 

22 hundred ninety-seven people returned them. 

23 THE COURT: Okay. Not a problem, then? All right. 

24 So question one, the same. Two will be gender, three will 

25 be date of birth 

26 MR. NEGUS: Could we --
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1 THE COURT: Four and five would be five and six. 

2 MR. NEGUS: Could we also include one extra thing 

3 as to "city of your" "city of your home address,· so that 

4 Mr. Kochis can have his correlations as well. 

5 THE COURT: Did we have that on the other? 

6 MR. KOCHIS: Yes. 

7 MR. NEGUS: Yeah, we did have that on the other. 

8 Just so we have it. We don't have any problems with it. 

9 Make that number one. 

10 THE COURT: I don't know if they call those cities 

11 down there. 

12 MR. NEGUS: Well, sure. EI Cajon's a city. 

13 THE COURT: You've got -- you've got --
~ 

14 MR. NEGUS: La Mesa is a city. 

15 THE COURT: I'm -- I'm not sure wgether La Mesa is. 

16 Claremont and La Jolla --

17 MR. NEGUS: Claremont's 

18 THE COURT: -- La Mesa, Santee, Lakewood, all of 

19 those--

20 MR. NEGUS: Santee, Lakewood, La Mesa, EI Cajon are 

21 all incorporated cities. Claremont, I believe, is a -- is a -' 

22 is a district of San Diego. La Jolla is a separate incorporabd 

23 city. O.B.--

24 THE COURT: I don't think so, Counsel. I don't 

25 think so. I think San Diego runs all the way from San Ysidro 

26 all the ways to Escondido. 
'~ .. 
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1 MR. NEGUS: But it scatters around a lot. 

2 THE COURT: I thought they had, for instance, just 

3 kind of citizen advisory committees that helped to run 

4 MR. NEGUS: In unincorporated places, they do. 

5 It's a big political issue. But I believe that --

6 THE COURT: Well, could 

7 MR. NEGUS: I'm sure that El Cajon -- well, if you 

8 want to change it to t· iu:~ 

9 THE COURT: I was going to say city or district or 

10 area or something like that. 

11 MR. NEGUS: City or area? Okay. 

12 MR. KOCHIS: How about city or community? 

13 THE COURT: All right. "What's your ZIP Code?W 

14 MR. NEGUS: Sounds good. 

15 THE COURT: And then two would be "What is your" 

16 ·You reside in what city or community?-

17 MR. NEGUS: "What is the city or community of your 

18 ho~e address,- Just to have it, because "reside" causes you 

19 problems'. 

20 THE COURT: Will you modify. the form, Mr. Negus? 

21 MR. NEGUS: I will modify it. And I have -- I saw 

22 in my office when I went back to get some stuff the question-

23 naire. I believe it's typed up in its amended form; too. 

24 And I'll bring that over as soon as I can. 

25 THE COURT: Please. All right. So on your survey, 

26 add two hundred supplement permitted as indicated. 
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1 And then how are they going to be distributed so that 

2 we're assured that -- to ensure there's some randomness to it? 

3 MR. NEGUS: What we would request is that at some 

4 point in time, a given date, the jury commissioner we 

5 can just find out how many jurors they have come through their 

6 jury assembly room on a given day. Like if it's two hundred, 

7 we can have them do it "On X day, please hand out to all 

8 jurors," or 

9 THE COURT: The way we did it before was we simply 

10 had Mr. Mikels go out in the morning and say, "I have a 

11 brief questionnaire that the Court has asked me to request 

12 that you fill out. It will only take a minute of your time," 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

without any explanation. "So here it is, ladies and 

gentlemen." And so he didn't get into any explanation or 

anything. 

So that's. probably all right. And then just tell 

him to take the first two hundred people or thereabouts on 

whatever date they start. And you'll want that by the time 

we finish the first three days. 

MR. NEGUS: Right. I mean, whichever. It doesn't 

it doesn't matter if it's done before or whenever 

THE COURT: As long as it isn't the same possible 

jurors. 

MR. NEGUS: -- as long as it's done as long as 

25 it's done out of generally the same -- yeah, we don't want 

26 the 'same jurors, as long as it's done out of the same, you 
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1 know, call or something like that. And my understanding is 

2 that, as San Diego does it, you get called, you're on a --

3 you're on a list for 90 days or something like that. --""" 4 THE COURT: With regards to five (b) , discovery 

5 of jury selection procedures, I sent a letter out Friday 

6 requesting the information that you had indicated. I don't 

7 know how quickly we'll get it back. 

8 MR. NEGUS: Okay. 

9 THE COURT: And then I tried to, on Friday, the 

10 same time tried to draft while it was fresh in my mind so-

11 called jury selection procedures and get it in written form, 

12 and you received an example of that recollection before you, 

13 items one, two, three, four. Does that jibe with your 

14 recollection? 

15 No, that's not right. 

16 MR. KOCHIS: I thought we were going to start at 

17 9: 30. 

18 THE COURT: Yes. I think it has to be -- what did 

19 she do? 

20 

21 

22 

23 

24 

25 

26 

I think 9:30 would be perfectly all right. We're 

not going to be jammed for time on that initial one. 

MR. KOCHIS: So that would be 9:30 instead of 8:30 

in the morning? 

THE COURT: Well, when I say, "will be "required to 

fill out the questionnaire," it would be "requested." 

MR. NEGUS: Well, as far as -- as far as our actual 
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1 jurors are concerned, okay, and I think we have to get it. 

2 As "far as our -- as far as our actual jurors are concerned, 

3 you know, we need to know the information or else we have 

4 to ask it. 

5 THE COURT: I'm trying to persuade them. I'm not 

6 sure, if push came to shove, I would force them to give up 

7 that information. At least initially it will be requested. 

8 MR. NEGUS: Okay. 

9 THE COURT: Number two, initial voir dire on time 

10 and hardship is expected to cut the panels to 30 to 40 people 

11 each, three names will be randomly drawn from the wheel by 

12 the clerk in the absence of the Court and Counsel and 

13 defendant and scheduled for sequestered voir dire at 20 

14 minute intervals. 

15 In order to make that come out, Mr. Negus, I fudged 

16 a little bit on your time, there, to -- to figure 9":29. 

17 You will need a recess. But as Mr. Kochis indicated before, 

18 our experience was that some of them quit like when you say 

19 something horrendous right off the bat, and excuses, where 

20 you have time to run the bathroom, or whatever. And you have 

21 already adressed yourself somewhat to number four, with 

22 reference to a return date. So if you went Monday, Tuesday 

23 and Wednesday --

24 MR. NEGUS: We want to start scheduling the first 

25 Witherspoon appointments on -- on the following Tuesday. 

26 THE COURT: Tuesday, and in panels of how many per dal? 
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1 MR. KOCHIS; How big is the courtroom? How many 

2 people --

3 THE COURT: About like this, not -- not drastically 

4 different. I counted them~ too, but I can't remember. 

S It seems to me like there were 45 seats in the audience. 

6 MR. NEGUS; Wasn't that what we decided, we'd 

7 have three panels of 40? Wasn't that your number? 

8 THE COURT: I don't remember specifying. 

9 MR. NEGUS: I thought Mr. Kochis had a number, 

10 that was the number he gave me. 

11 THE COURT: Well, now, once we have death 

12 qualified them, if we go that route, and publicity 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

qualify them, how long do you expect -- we don't want 

we don't want to have a panel of 80 in the audience and 

only get to 20 of them or something like that. 

MR. KOCHIS: No. I would anticipate moving 

through approximately 45 jurors a day during general 

voir dire, By that, I mean you would always have 11 in 

the box, so you would be excusing for cause and on a 

peremptory basis approximately 30 people a day. 

MR. NEGUS; How many -- what's that work out to 

be in terms of an hourly rate? 

THE COURT; Are we coming back this afternoon, 

gentlemen? You can think about it. 

How many more things can we -- can we do? 25 

26 MR. NEGUS; Well, I think I can -- I can give you --
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1 make my pitch for the number B-6, and I was prepared to 

2 start at least to cite some cases -- I haven't finished 

3 it -- as to my theory behind number C~1! 

THE COURT; All right. Let's come back at 

5 1:30. 

6 Is Mr. Cooper continuing to want to attend? 

7 MR. NEGUS; Yes. 

8 THE COURT; I thought maybe he'd be over watching 

9 the Olympics. All right. 1;30. Think about that in the 

10 meantime, perhaps, as far as the number we'll have in each 

11 day. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. NEGUS: I'm easy, as long as if it takes us 

longer or shorter, we're not stuck with it. 

(Whereupon, at 12:00 o'clock noon a recess 

was taken in this matter,) 
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1 ONTARIO, CALIFORNIA; MONDAY, JULY 30, 1984; 1:40 P.M. 

2 DEPARTMENT NO. 3 HON. RICHARD C. GARNER, JUDGE 

3 (Appearances as heretofore noted.) 

4 

5 MR. NEGUS: I have a retyped copy of the question-

6 naire which I think you approved. I haven't had a chance to 

7 proofread it yet. r~~~ 

8 THE COURT: Thank you. 

9 All right. You're going to make another one for me 

10 and for the People, not --

11 MR. NEGUS: Right, as per the discussion this 

12 morning. 

13 I also have one more piece of paper, which is a news-

14 paper article about some of these studies that I'd like to 

15 just include it and park it. 

16 THE COURT: In the same' group? 

17 MR. NEGUS: Yeah, with the -- with respect to the --

18 to the Witherspoon issues, which I'll cover later. 

19 THE COURT: Mrs. Lewis, these should be marked as 

20 the same series of numbers. 

21 THE CLERK: Miscellaneous numbers, Your Honor? 

22 MR. NEGUS: M-lO. 

23 THE COURT: I don't know what the numbers are. 

24 You were going to get to Cl, we were going to get 

25 B6. B6, perhaps, first, Mr. Negus. 

26 MR. NEGUS: Yes. Okay. This -- okay. Maybe we 
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1 should do Cl first, because I forgot, I have to have Mr. 

2 Forbush here, and he's down in Chino getting a stipulation 

3 for the -- well, for the exact monetary amounts of what I 

4 would be requesting. 

5 Well, I think I can remember them. Well, I'll go 

6 ahead and do that. 

7 THE COURT: Deal with it. 

8 MR. NEGUS: Okay. The -- this is a request to have 

9 a telephone survey of prospective jurors in the San Diego 

10 County area to determine essentially three things: One, 

11 their exposure to publicity about the Cooper case; two, what 

12 effect, if any, the San Ysidro shooting would have on their 

13 ability to be fair in the Cooper case; and, three, what effect 

14 if any, their attitudes toward the Otay Mesa prison construc-

15 tion would have on their attitudes toward the Cooper case. 

16 Essentially, I am basing it on the -- on the 

17 evidence which was previously submitted. And with respect 

18 to the change of venue motion, there has been I have been 

19 told some additional television programs -- some additional 

20 coverage in the San Diego news concerning this case since you 

21 made the order transferring the case to San Diego. I have 

22 not yet had an opportunity to subpoena that coverage in. 

23 I don't believe it was like as extensive as it was at the 

24 beginning. But I believe that there was at least stories 

25 where we went down there -- there was some story that -- that 

26 occurred in the early month of July, I'm not exactly sure what 
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1 it was, and another, I believe, story with respect to when 

2 the Supreme Court refused to grant a hearing on going to 

3 San Diego. At least, that's what has been represented to me. 

4 There may be additional others which would corne up 

5 at the -- if a -- if a -- if -- when we get the materials 

6 subpoenaed into court on this change of venue motion. But 

7 I'm making this motion now because it takes, from the time 

8 that you give the order to the survey company to the time 

9 that they complete it, it takes three weeks to do, that is, 

10 to set it all up and -- and like that. So I need the lead 

11 time to have this done prior to the change of venue motion. 

) 
is that there seems to be, amongst the Court and myself and 

12 The reason that I think the survey is necessary 

13 

the Prosecution ~d myself. a substantial difference of L-~ 
opinion as to the effect that the publicity about this case_~ 

14 

15 

16 

17 

18 

19 

20 
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22 
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24 
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26 

has had in San Diego County. Essentially, the only way that 

we were able to handle that particular issue 

on where to transfer the case to was between 

analyses of the effects of the publicity. 

(No omissions.) 
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MR. NEGUS: What I'm requesting is to get more 

accurate data as to the effects that that publicityr. 

which I would submit is substantial, has had on the 

population in San Diego by doing a random survey. 

We have located a firm in San Diego County that 

does that kind of work. Their cost is considerably 

less than other costs that I've heard. They, in doing 

their surveys, apparently -- if they make a survey based 

on 384 randomly-telephoned persons, they can obtain 95 

percent confidence levels in their results. If they make 

a survey based on 700 randomly-selected persons, they can 

have 99 percent confidence in their results. The cost 

and Mr. Forbush has the precise figures, but I believe 

what he -- if I remember correctly what he told me, the 

cost of the 384-per son sp~ is $11,000. The cost of 

the 700-person survey is $16,000, so it's not ~- it 
,~-----------~------_..-/ 
doesn't double by doubling the amount of people that 

you're -- that you're -- that you're contacting. 

The -- I think the evidence that we put in at 

the change of venue motion showed that some 250,000 

households in San Diego County have access at least to 

Los Angeles news; that there has been substantial 

5858 

there was substantial coverage of the case on San Diego 

news; that the -- that the Union and the Tribune continued 

to cover the case through the preliminary hearing, as did 

the Los Angeles Times San Diego edition, and there has --
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where's my figures? That during, for example, November, 

December and January, which was the latest period of time 

for which we subpoenaed documents as of that time --

that is, the document subpoena stopped in January 

there were some, for example, 12 stories in the Union 

Tribune about various criminal activity charged against 

Mr. Cooper which will not come into evidence at the guilt 

phase of this particular trial. There were 11 stories --

such stories in the Los Angeles Times San Diego edition. 

THE COURT; You're talking about very small, 

basically innocuous-type stories as to the status of 

the case. 

MR. NEGUS: Well, as to what happened during 

the during the course of the preliminary hearing, if 

you recall, that there were 

THE COURT: Well, you're not talking about since 

the last venue order? 

MR. NEGUS: Well, right. In the last -- in the 

in the -- talking about -- I don't have -- I've not yet 

had a chance to subpoena the stuff since the last venue 

order. Okay. This -- the only stuff that we had subpoenas 

was -- was the materials up into January of last year, up 

until January --

THE COURT; You're just refreshing my memory on 

the matters we looked at before? 

MR. NEGUS: Right, and up until January of last 
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year. there was 37 articles in the Trib, 36 in the Union. 

58 in the L.A. Times San Diego edition, which are the 

three largest newspapers in San Diego County, and that is 

considerably more publicity than required to change a 

venue in the Martinez case and some of the other cases . 
which have been cited in the California Supreme Court. 

The factual issue is the assertion by the prose-

cution, which I believe was adopted by yourself at the -

at the hearing, that this hasn't had any effect on anybody, 

or at least not effect enough to -- to require a change of 

venue. 

I would submit that the only way that we can 

that the only way that we can verify whether that's true 

or not is to take a telephone survey and determine whether"" 

or not people have been affected, what -- whether they do 

remember, and that that's the only 'way that one could --

could -- could reasonably be expected to make a Cha~ 
venue motion. 

The case that Mr. -- Mr. Kochis was involved in, 

the Lucero case, which was the only case that's been 
• Q 

published that I know of on granting a survey, did not 

rule that out as a possibility, but indicated that it 

would depend upon the facts or the circumstances of the 

case, and the Lucero case held that in that particular case r " .. 
as far as their requests for the survey, defense counsel 

made no showing. The Martinez case that was cited in the 
c c 
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change of venue motion, and there was another case ~-

several of the cases that were cited in the change of 

venue motion dealing with change of venue, that was the 

kind of information which the Court relied on in deciding 

whether to grant or not grant a change of venue motion; 

therefore, it's certainly relevant in this particular 

case~ 

If it were a situation in which there was an 

initial burst of publicity in San Diego, as there was in 

Northern California, and then nothing after that, I would 

submit that you would be justified in denying a request, 

but as there has been continued publicity and we -- it's 

hard --

THE COURT: Largely through your instigation, 

Mr. Negus. r ----l-tR. NEGUS; I was not in 

THE COURT: I was not at all in favor of taking 

the change of venue motion first, but you desired it, 

ana_Owe took it first, and hence San Diego has followed 

this case. Logically speaking, we would have been doing ---Hitch and all these other motions before we got around to 

change of venue, because much time has passed. Maybe we 

should reconsider and keep the case in San Bernardino 

---:;,;~~------------------------------~-----COunty now. 

HR. NEGUS: That was not at my instigation -

THE COURT: It was certainly at your suggestion. 
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1 You wanted to take it early on. 

2 MR. NEGUS; We take the change of venue motion, 

3 but that doesn't necessarily mean we had to pick San 

4 Diego County. If you'll recall, Your Honor, I was in 

5 favor of not releasing to the press the county to which 

6 we were going. I made that request. You overruled it, 

so I don't think it's fair to say that it's my fault that 7 

8 this happened. I made that --
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THE COURT: You want me to issue a gag order, which 

is not quite the same thing as avoiding the issue in the 

first place. 

MR. NEGUS: Well, it's not at my instigation 

that San Diego County has followed it, and San Diego 

County followed it -- all the figures that I have talked 

about so far are -- are publicity which occurred way 

before the change of venue motion. They occurred during 

the preliminary hearing. 

THE COURT: You talked about continuing interest, 

MR. NEGUS: There ' s been continuing interest! 

The story was covered before anybody knew we were going 

to San Diego and after. There's been continuing interest, 

and I don't think our going to San Diego has -- except for 

the stories that they had, which were -- which were AP 

stories which, you know, were allover the state, the 

thing is that they've shown a continuing interest in the 

case all along because, in fact, we're really part of Los 
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Angeles -- that's part of the Los Angeles publicity area! 

They have the same stuff that they have in Los Angeles 

down there, and I would submit it's not my fault that they 

had any of this publicity, and I don't think that that 

really makes a difference, anyway. 

THE COURT; Well, it's not a question of fault. 

I'm not tryi~g to blame -- put the blame on you 

necessarily, except that you said specifically you wanted 

a venue change first -- heard first, because that was 

the one motion that you were going to seek a writ on. 

MR. NEGUS: Right. 

THE COURT: And you wanted us to give priority to 

that motion. Logically speaking, I think a reversal of 

it would have been more proper. 

MR. NEGUS: I don't think it made any difference 

in this particular case as to what -- and certainly as far 

as as far as the seeking of place after the change of 

venue motion was concerned, that particular thing was 

not something which I necessarily gave any priority to, 

and I think that was done primarily because you wished to 

have it, because of the lead time required to go to the 

people in San Francisco, the Judicial Council. That was 

not at my request. 

What I requested was to having the hearing on the 

change of venue early, which was done on March 5. You 

didn't decide until April 16 where we were going to go, 
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1 and doing that quickly was not, to my recollection at 

2 least, at my request. 

3 THE COURT; All right. I'll come back to you~ 

.. Response? 

5 MR. KOCHIS; Your Honor, on the survey, it would 

6 seem to me that the first thing Mr. Negus wants to inquire 

7 about, we're going to be conducting our own survey on in 

8 that the exposure to the pretrial publicity, he's -- he 

9 has a number of questions in the questionnaire that are 

10 going to be designed to elicit that type of information 

11 from a substantial group of people, 320, and we're going 

12 to be voir diring on that individually, and it seems 
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like a survey would duplicate efforts as to that. 

One of our concerns is I don't know what control 

we have over the type or nature of the questions that 

are going to be asked, because it would seem to me that 

you can generate the type of response you want based on 

the way you ask the question and the type of question 

that is designed to be asked, and that's what I'm 

concerned about, a public survey questionnaire that's 

designed to show that Mr. Cooper couldn't get a fair 

trial anywhere. I don't think it would be ~- if you're 

creating those types of questions that would elicit the 

type of response that voir dire would show don't exist 

25 in the mind of a particular juror, and I'm also not sure 

26 about the appropriateness of inquiring in a survey as to 
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trial anywhere. I don't think it would be ~- if you're 

creating those types of questions that would elicit the 

type of response that voir dire would show don't exist 

25 in the mind of a particular juror, and I'm also not sure 

26 about the appropriateness of inquiring in a survey as to 
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1 THE COURT: All right. Mr. Negus. 

2 MR. NEGUS: As to the first point that Mr. Kochis 

3 raised, the duplication, that's not really accurate, because 

4 the change of venue motion has -- is to be made before we 

5 start picking the jury. And if in fact jurors are affected 

6 by it, then we never get to that particular -- that particular 

7 that particular phase. 

S As to the second one -- as to the question, obviously 

9 one is not going to have a professional social scientist 

10 design a survey which would be open to challenge, because if 

11 the -- if it were designed in such a way that its results 

12 were meaningless, it would be -- it would not serve any 

13 

14 

15 

16 

17 

18 

19 

20 

purpose as far as as -- as far as advancing a change of 

venue. Just -- you just ignore its results. So hiring a 

professional firm which is -- that's what their training is, 

I'm sure that they c~n design a survey which avoids Mr. Kochis' 

criticisms. And I wouldn't want them otherwise. But it 

wouldn't be good evidence otherwise. 

And the whole point of Mr. Kochis' assertion that 

McDonald's is unrelated, Mr. Nitz from the Public Defender's 

21 Office asserts that everybody connects them. The only way 

22 that we can test it is to ask people. So that's the hypothesif 

23 to be tested rather than -- than the conclusion to be -- the 

24 conclusion to be stated. 

25 Mr. Kochis has his -- his assertion lacks even 

26 any connection with the San Diego community in which to base 
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1 it. 
- -} 

The obvious connection of people's mind is that children 

2 were killed and it was a -- it was a large number of people / 
; 

And j V 3 were killed for which there was no -- really no motive. 

4 the only thing that could make it more connected to the *' \ 5 person's minds is if a Black person had done it with an ax~ / 

6 And I would submit that that is exactly the kind~ 

7 thing where where public feelings is enraged, in which 

8 it makes it almost impossible for people to get a fair trial. 

9 In this particular case, I believe this Court;-and ' 

10 I know that Judge ziebarth heard over and over again, about 

11 

12 

13 

14 

15 

16 

the Chino Hills killings in periods of time over three to 

five months after the crimes went down when you were picking 

when you were picking juries on totally unrelated caPita~ 
cases. 

In that particular case, there's -- you only have 

to live through it to see it. There was an at~osphere created 

17 in a community which can make it difficult for a defendant 

18 to get -- to get a fair trial. The external evidence would 

19 indicate that such an atmosphere now exists in San Diego 

20 County. This is something new which we did not have before 

21 but which I think needs to be tested emperically. The only 

22 way we can test it is to have somebody gather evidence about 

23 it. And what I am requesting, based upon what I -- as I 

24 indicated before, what I think is the -- is the dictates of 

25 Lucero to bring this request to you rather than to Judge 

26 Kayashima, because you're the person that has heard all the 
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1 

2 

background on the change of venue motion on which I'm basing 

the request. 

3 

.-
5 

6 

THE COURT: All right, thank you. You can make an 

argument for -- about any position or almost any issue in 

this case and have it being subject to differences of opinion. 

They're never ever going to make this case simple and pure 

7 without room for objection one way or the other. But, in 

8 deciding issues such as this, I have to balance the probative 

9 effect against the costs and time and extraneous issues and 

10 confusion and all the other factors. 

11 I think, really, Mr. Negus, it would be a marginal 

12 benefit, that it's unnecessary, considering now the passage 

13 of time, the fact that this is a different type of case once 

14 we have changed venue to another locality than We were 

15 considering in Martinez and some of the other cases, when 

16 we're talking about initial change of venue. 

17 This is a case with statewide publicity or nation-

18 wide publicity, so it's just a question of degree. The more 

19 time that lapses in this case, the easier it is going to be 

20 to get a jury, and we all know that. So it's a case of 

21 relative necessity. I have to justify it in terms of cost 

22 and time. And I simply can't s~e it here. 

23 The McDonald's case or the Huberty is different 

24 in many respects from this one. It's a logical thing to 

25 think of -- it's a logical thing for you to cover, I suppose, 

26 in voir dire. At least, most attorneys, I think, would do so. 
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1 But there was no escape, there's no prison issue in that 

2 particular case. We do not have a -- a Black versus White. 

3 At least, while some of the victims may have been of different 

4 racial backgrounds than the alleged perpetrator, it's not 

S at least so obvious as it is here. 

6 We have night versus day, we have guns versus knives 

7 and hatchets, we have -- you say no motive, but we have what 

8 appears to be a clear mental aberration down there, at least 

9 a mental condition. This gentleman had been mixed up for 

10 some time, apparently, according to the publicity that the 

11 people down there have been subjected to. 

12 I really think that the jurors are more sophisticated 

13 than that, and that they're not going to connect the two of 

14 them. 

1S Now, I told you at the time, and I was studying the 

16 publicity with reference to the change of venue, that I felt 

17 at that time that the Cooper case, as opposed to the prison 

18 construction-crowded prisons, Otay Mesa prison construction 

19 issue, that's -- that's going on in San Diego or went on, had 

20 a very little effect one way or the other. Not significantly 

21 relevant, sir, with all respect. Most of the publicity that 

22 would have been harmful to give an initial prejudicial state 

23 of mind to jurors was done, if at all, way back when. There 

24 would be some duplication of survey. Much of the problems 

2S that you object to can be handled by your own voir dire. 

26 For all those, and perhaps other logical reasons, if 
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1 I took longer, I would deny your motion. That was B6. 

2 MR. NEGUS: As to CI, what I wanted to do today was 

3 just to give you I haven't finished the research on this, 

4 and I'm not sure I haven't discussed with Mr. Kochis how 

5 to handle the evidentiary aspect, because I thought it was 

6 fair to him to let him know what I was thinking before I did 

7 that. And--

8 THE COURT: I've gotten now your -- what are you 

9 talking about there, Mr. Negus? 

10 MR. NEGUS: I haven't said what I'm talking about. 

11 That's why I was going to do it. If I -- looks like I'm 

12 going to have to go back to my office, because I don't think 

13 I brought the right notebook. If I could have just a moment. 

14 THE COURT: Sure. Take a brief recess. 

15 MR. KOCHIS: Your Honor, be~ore he leaves, the one 

16 blank you didn't fil~ in this morning on yours is -- my 

17 thoughts would be tentative -- tentatively groups of 40 to 45 

18 jurors per day for. general voir dire, breaking the Witherspoon 

19 qualified people into three groups, each group to be back and 

20 be brought back on a consecutive day at 9:30 in the morning. 

21 We could make adjustments on that if we were moving faster or 

22 slower than 40 to 45 people a day. And there would also 

23 perhaps be room for adjustment if we intend -- if we appear 

24 to be losing a greater or keeping a greater number of 

25 Witherspoon people. 

26 For example. if we end up at the end of our second 
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week of Witherspoon not losing anybody and having potentially 

125 Witherspoon qualified people, then we would have to 

cross the bridge of what to do with the remaining people, 

simply stop the Witherspoon and proceed with general voir 

5 dire, form a fourth group or make the groups larger. But I 

6 think that would give us enough to work with everyday. 

7 

8 
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10 

11 
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14 
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19 

20 

21 

22 
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24 

THE COURT: Satisfactory? 

MR. NEGUS: Well, I wish you hadn't put it that way. 

No, because I'm still objecting to the whole that 

procedure because I believe that once you allow the the 

order in which the jurors are going to be called at during 

the general voir dire to be determined in part by the order 

in which they are signed up and -- and done in the Witherspoon"ng, 

that you're destroyiEc the randomness involved in the jury ~/ 
selection process. --

THE COURT: You know, isn't it still random if if 

if it's determined ahead of time, "This is the way we're going 

to do it," and the initial group of, say, 60 people is random, 

and this is determined ahead of time without knowing the 

identity of any of those people? Then the randomness carries 

over. 

MR. NEGUS: I don't believe so, because there's 

going to be -- I have heard that there's going to be a 

variation of the order depending on who's here, who's in the 

25 bathroom. And that's going to -- that's going to vary the 

26 order in which people get put into various panels and, 
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1 therefore, the order in which we have an opportunity to draw 

2 them. And if you cut off Witherspooning at a certain -- at a 

3 certain time, then that's going to vary the randomness. 

4 So it's going -- it makes it -- it makes the order 

5 in which the people are called for the jury dependent upon 

6 either clerk's order, judicial order, requests of Counsel, 

7 whatever. That's not random. That's not what the -- that's 

8 not -- that's not a drawing by lot, and I object to that. 

9 THE COURT: Well, I guess what you're referring to 

10 is the opportunity to discriminate as mentioned in some of 

11 you~ articles by the selectors of the jurors, that is, when 

12 we have this flexibility of shuffling the list around some 

13 way, then we have the opportunity to discriminate. Is that 

14 what you're saying? 

15 MR. NEGUS: Well, it is -- it destroys -- yes, it 

16 destroys the random d.rawing which is required by the statute. 

17 And, given the circumstances of all the cases, I'm not willing 

18 to agree to that. But you are -

19 (No omissions.) 
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1 MR. KOCHIS; Your Honor, there's a real easy way 

2 to solve the problem. You can bring people back in four 

3 groups instead of three. I'm confident that we're in 

4 no way, even if we call 300 people originally, going to 

5 end up with more than 160 of those'people being Wit~erspoon 

6 qualified; and if' you break it down into four groups and 

7 divide up the people who Withersp?0n qualify randomly, 

8 as we did in Gray, then there's not going to be a problem. 

9 MR. NEGUS; I don't -- well, there's only two 

10 ways that I can see avoiding the randomness problems, 

11 as I can think about it, or three ways, I suppose~ 
12 is that you assign the order in which the jurors are going 

13 
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19 

20 
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24 

to be called during the general voir dire before you begin 

Witherspooning. Then as people get -- as people get 

eliminated for cause or whatever, then, you know, they 

move up -- they move up a rank, but the order is pre-given, ---or you draw the order in which they are going to be called 

after you finish Witherspooning. 

I take it the objection to that would be that 

that would require the clerk to make phone calls telling ._------
them which day they're going to corne in, rather than 

telling them when they corne in to Witherspoon. I mean 

that was the articulated objection. I don't know what 

the objection to the first procedure was. I know it was 

25 made, but I don't recall what it was, or you set the 

26 order -- you set the order in concrete in which they're 

I 

n 
u , , 
J 
L ,-
~ 
U , 
o 
1:1 

15-1 

=--=:~ 
~ 

~ 

5873 

1 MR. KOCHIS; Your Honor, there's a real easy way 

2 to solve the problem. You can bring people back in four 

3 groups instead of three. I'm confident that we're in 

4 no way, even if we call 300 people originally, going to 

5 end up with more than 160 of those'people being Wit~erspoon 

6 qualified; and if' you break it down into four groups and 

7 divide up the people who Withersp?0n qualify randomly, 

8 as we did in Gray, then there's not going to be a problem. 

9 MR. NEGUS; I don't -- well, there's only two 

10 ways that I can see avoiding the randomness problems, 

11 as I can think about it, or three ways, I suppose~ 
12 is that you assign the order in which the jurors are going 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

to be called during the general voir dire before you begin 

Witherspooning. Then as people get -- as people get 

eliminated for cause or whatever, then, you know, they 

move up -- they move up a rank, but the order is pre-given, ---or you draw the order in which they are going to be called 

after you finish Witherspooning. 

I take it the objection to that would be that 

that would require the clerk to make phone calls telling 

-------
them which day they're going to corne in, rather than 

telling them when they corne in to Witherspoon. I mean 

that was the articulated objection. I don't know what 

the objection to the first procedure was. I know it was 

25 made, but I don't recall what it was, or you set the 

26 order -- you set the order in concrete in which they're 

I 

n 
u , , 
J 
L ,-
~ 
U , 
o 
1:1 



~~ 

15-2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
/~ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

/''-''. 

5874 

going to be Witherspooned, which makes the order in 

which they're going to be called as jurors set in concrete 

right at the beginning. 

Those are the only three ways that I can see to 

preserve a randomness to it, and I'm just not willing to ---consent to anything that doesn't. -----------~ 
. -- -- _ .. _-----...::_-----

------~~-~~ 
THE COURT: T~en I'll simply order it over your 

objection. -----------------
MR. NEGUS; ~. 

THE COURT: Because that's the way we're going to 

do it, and, you know, when the courts set themselves in 

concrete on something such as this to where we have no 

room for flexibility depending upon the problems of 

humanity, then I think simply you protesteth too much, 

Counsel. It's just nonsensical. 

MR. NEGUS: I think there's two ways to do it so 
----------------------------------

you don't set yourself in concrete. 

----------------------------THE COURT: I think we've heard it once before. ---- -----' 
I don't need to hear it a third timeL so we're just 

- - .. _--- ---- --_ ... _._----
rearguing what we originally decided to do. I'm not going 

to cut it that fine. I don't think there's any require-

ment that we do so. This makes sense to me. We hope to 

wind up with 30 to 40~ Let's see. We're going to have 

five panels, 

MR. KOCHIS: We could make a more accurate 

determination at the end of handling the excuses as to 
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1 how many different groups we'll need brought back for 

2 general voir dire. At the end of handling all 300, if 

3 we only have a hundred people left after time, after 

4 time problem, then we know that we can't even stick to 

5 our format, because from a hundred we won't get the 

6 number. 

7 If after time, we have 280 people left, then we'll 

8 know that even with Witherspoon, we're either going to 

9 have to spread the general voir dire out or have very 

10 large panels coming in. 

11 THE COURT; Well, the first item on this list 

12 that I -- or this ~rocedure that I drew up will be handled 
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by the jury room, and beyond that, we're going to be 

handling it in court, and we will preserve the flexibility, 

Mr. Negus, to -- to add or detract to keep the court 

operating somewhat efficiently. I have to be concerned 

with the administration of the court as well as -- as 

your technical objections. 

That was your -- you brought us back to that, 

Mr. Kochis. 

Mr. Negus, did you still want a recess now to go 

get something in your office? Mr. Forbush is here. Is 

there some other point we can move on now? 

MR. NEGUS: I wanted just to get the cases that 

I was going to cite to you under C-l. We got sidetracked 

when you asked is that satisfactory. 

I 

L 

n u , , 
:J 
L ,-
:I ,-
J 

" u 

15-3 

~ 

5875 

1 how many different groups we'll need brought back for 

2 general voir dire. At the end of handling all 300, if 

3 we only have a hundred people left after time, after 

4 time problem, then we know that we can't even stick to 

5 our format, because from a hundred we won't get the 

6 number. 

7 If after time, we have 280 people left, then we'll 

8 know that even with Witherspoon, we're either going to 

9 have to spread the general voir dire out or have very 

10 large panels coming in. 

11 THE COURT; Well, the first item on this list 

12 that I -- or this ~rocedure that I drew up will be handled 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

by the jury room, and beyond that, we're going to be 

handling it in court, and we will preserve the flexibility, 

Mr. Negus, to -- to add or detract to keep the court 

operating somewhat efficiently. I have to be concerned 

with the administration of the court as well as -- as 

your technical objections. 

That was your -- you brought us back to that, 

Mr. Kochis. 

Mr. Negus, did you still want a recess now to go 

get something in your office? Mr. Forbush is here. Is 

there some other point we can move on now? 

MR. NEGUS: I wanted just to get the cases that 

I was going to cite to you under C-l. We got sidetracked 

when you asked is that satisfactory. 

I 

L 

n u , , 
:J 
L ,-
:I ,-
J 

" u 



15-4 

l5a 

--

5876 

1 THE COURT; Let's take a recess! 

2 (Recess. ) 

3 THE COURT; All right. Section C-l says Evidence 

4 Code Section 402 hearing regarding personal knowledge. 

5 MR. NEGUS; The -- what -- what I'm talking about 

6 there is it's my contention that none of those three 

individuals should be allowed to testify in this 7 

8 particular case, with the exception that I suggested when 

9 we -- of Diane Williams, the exception as to having 

10 received phone calls from Mr. Cooper, because three 

11 things: One, they -- the the subject of their 

12 testimony would not be based on any personal knowledge, 
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but would be in fact made up and fantasized. 

Two, it's a violation of due process to allow 

evidence which is perjured in front of a jury! 

THE COURT; Before you argue it, tell me what 

we're talking about. Now, I don't know what David Becker, 

Thomas 

MR. NEGUS. No. We're talking about Philip Walz, 

Diane Williams. That was just open there -- the notebook 

you're looking at is just opened there for the benefit 

of the court reporter. That's.- I'm sorry. 

THE COURT: What do you have? 

MR. NEGUS; C-l on the second piece of paper 

there. 

THE COURT; All right. Which individuals are you 
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talking about? 

MR. NEGUS; Philip Walz. 
C--_ 

THE COURT; Pardon? 

MR. NEGUS: James Taylor and Diane Williams~ 

THE COURT; Okay. I'm sorry. I see it on your 

list now, but I was taking it sentence by sentence. I 

wasn't down far enough. 

Well, I guess what we have to do is take it up 

one at a time then, 

MR. NEGUS: Well, right -- today what I want to 

do is just give you some cites and stuff to read, and 

then I think I'm going to have -- before we continue 

further with it, after they've read the cites, I would 

like to have some conversation with Mr. Kochis and 

Mr. Kottmeier about how they want to proceed as far as 

evidence is concerned on that particular motion. 

MR. KOCHIS: Could I have the third ground, 

Your Honor, after the due process? 

MR. NEGUS: 352. 

MR. KOCHIS: Thank you. 

MR. NEGUS: Okay, Now, Evidence Code I believe 

it's 700 and 701 indicate that you can't have people 

testify except as to matters to which they have personal 

5877 

knowledge. Personal knOWledge, according to Evidence Code 

Section 402 through 405, is something which, upon 

objection, you can have a foundational hearing out of the 

j 

n u , , 
~, ,--
I: 
:J ,-
:I 
:f 
l 

I 
~ 1 

2 

3 

.. 
5 

6 

7 

8 

9 

10 

11 

12 
/---', 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

,~ 

talking about? 

MR. NEGUS; Philip Walz. 
C--_ 

THE COURT; Pardon? 

MR. NEGUS: James Taylor and Diane Williams~ 

THE COURT; Okay. I'm sorry. I see it on your 

list now, but I was taking it sentence by sentence. I 

wasn't down far enough. 

Well, I guess what we have to do is take it up 

one at a time then, 

MR. NEGUS: Well, right -- today what I want to 

do is just give you some cites and stuff to read, and 

then I think I'm going to have -- before we continue 

further with it, after they've read the cites, I would 

like to have some conversation with Mr. Kochis and 

Mr. Kottmeier about how they want to proceed as far as 

evidence is concerned on that particular motion. 

MR. KOCHIS: Could I have the third ground, 

Your Honor, after the due process? 

MR. NEGUS: 352. 

MR. KOCHIS: Thank you. 

MR. NEGUS: Okay, Now, Evidence Code I believe 

it's 700 and 701 indicate that you can't have people 

testify except as to matters to which they have personal 

5877 

knowledge. Personal knOWledge, according to Evidence Code 

Section 402 through 405, is something which, upon 

objection, you can have a foundational hearing out of the 

I 

n u , , 
~, ,--
I: 
:J ,-
:I 
:f 
l 



~ 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
,/-" 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 --
~~ 

5878 

presence of the jury before you get to, It's Evidence 

Code 700 through -- well, 700, et seq, There's three or 

four different sections in the 700, 701 through 704, 

something like that. It has to do with personal knowledge. 

THE COURT: All right. 

MR. NEGUS: Evidence Code Section 352, then there's 

some cases that deal in this general area. One is People 

vs. Medina, M-e-d-i-n-a, 41 Cal.App.3d, 438, 

THE COURT; Page again. 

MR. NEGUS: 438. 

People vs. Green, 102 Cal.App.2d, 831; Peo~le vs. 

Westmoreland, 58 Cal.App,3d, 32; People vs. Watson, 
_ ~ ( • C ( 

89 Cal.App.3d, 376; Castaline vs. City of Los Angeles, , . 

C-a-s-t-a-l-i-n-e, 47 Cal.App.3d, 580. 

THE COURT: The proposition seems so basic. I 

don't know why we're citing all these cases. 

MR. NEGUS: Okay, If you don't -- if it's basic, 

then I won't bother, but I mean there's One more, I think, 

People vs.Perry, 104 Cal.App~3d, 268. 

THE COURT: 258 or 358? 

MR. NEGUS; 268. 

THE COURT; 268. All right. 

MR. NEGUS: And there may be some additional cases 

to be cited, but those are the ones that I discovered as 

of a year ago. 

THE COURT: Can you refresh my memory? If they 
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1 testified, what would each of them say, the gist thereof? 

2 MR. ROTTMElER: The gist for Philip Walz would 

3 relate to the defendant having made statements and 

4 admissions relative to the commission of the crime while 

S 

6 

they were incarcerated together in the jail facility here 

in San Bernardino. 

7 James Taylor would generally -- and these are just 

8 general outlines -- would testify that he was an inmate at 

9 ClM at the same time Mr. Cooper was there, and that he 

10 talked with Mr. Cooper and also issued Mr. Cooper a pair 

11 of specific type of tennis shoes. 

12 (No omissions.) 
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1 MR. KOTTMEIER: Diane Williams will testify basically 

2 that she has known Mr. Cooper for many years, that she is 

3 afraid of Mr. Cooper, that Mr. Cooper has contacted her 

4 specifically by collect phone calls and had called her from, 

5 at that time, to her knowledge, an unidentified number but 

6 talked to her on the phone without calling collect and had 

7 conversations with her around the Friday and Saturday evening 

8 before the victims were killed. That phone call will 

9 ultimately turn out being billed to the Lease house. 

10 THE COURT: NOw, you ?reface your written motion 

11 here by classifying all three of them as being false testimony 

12 Why do you do that, Mr. Negus? 
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MR. NEGUS: Because Philip Walz never had the 

conversation that he did with -- he claims he did with 

Mr. -- with Mr. Cooper. And many, many facts leading any 

reasonable Prosecutor to believe that Mr. Walz is lying is 

known to the prosecution, so their -- and they you know 

THE COURT: Walz didn't have and Taylor didn't give 

and Diane Williams is simply flakey or something, inconsistent 

MR. NEGUS: Mr. Taylor, that that was concocted 

at the prison, that he never issued Mr. -- Mr. Cooper any 

shoes and just made it up, and substantial circumstantial 

evidence to support that, based upon his false and misleading 

statements, which we can prove are false and misleading 

25 statement~about when he became aware of certain things, 

26 and testimony at the Preliminary Hearing. 
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1 THE COURT: You'll show he read it all in the papers, 

2 then? 

3 MR. NEGUS: Actually, he watched it on television. 

4 We'll show there was a television in there where he had 

5 access to it. And things of that nature, that he made just a 

6 whole bunch of false statements as well. And he was 

7 corroborating with and talking to other people who were 

8 making false statements about the same time. 

9 And Diane Williams, that the only disputed issue in 

10 her testimony relates -- well, the only relevant issue in 

11 her testimony relates to when she received phone calls, which 

12 is not disputed. She makes a whole bUnch of other unsupported 

13 things, statements unsupported by the -- by -- by any evidence 

14 And the Prosecution knows that she's unreliable, knows she's 

15 made false claims against Mr. Cooper in the past. And Hitch 

16 should -- and they shouldn't be allowed to present it. 

17 As to each one of these things, there is also a 

18 352 thing, because the evidence attacking their credibility 

19 is voluminous and would require, in order to -- the 

20 complications of showing that that there are that they 

21 are lying are taking so long in front of the jury that 

22 and they have so little probative value to their testimony 

23 that it's just not worth it. 

24 THE COURT: If they testified as Mr. Kottmeier 

25 indicated, apart from impeaching them, where does this show 

26 a lack of personal knowledge? 
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1 MR. NEGUS: liell, Mr. Walz has no personal knowledge 

2 of any conversation with Mr. Cooper because one never happened 

3 THE COURT: You state that as a fact. Apparently 

4 he takes a different point of view. 

5 MR. NEGUS: Well, I -- that's -- but -- but that's 

6 what the hearing before -- before we present it to the jury 

7 has to resolve, is to --

8 THE COURT: I think you're entitled to a 402 hearing, 

9 as far as I know, unless somebody points out something else: 

10 is that what you're suggesting? 

11 MR. NEGUS: Yeah. 

12 THE COURT: Okay. I don't think I can avoid that. 

13 Haven't suggested that I could. 

14 MR. NEGUS: Yeah. We'll have to work out how we're 

15 going to get the evidence in front of you. 

16 With respect to Mr. Walz, the technical problems 

17 are different with respect to Mr. Taylor and Ms. Williams, 

18 because he, (a), testified at the Preliminary Hearing; (b), 

19 there's all kinds of junk about his background which carne 

20 out at the penalty phase of his murder trial which I haven't 

21 received yet; and, (c), the investigator I have who is 

22 trying to work that up for me hasn't finished it yet. So 

23 probably 

24 MR. KOTTMEIER: Your Honor, in regard to Mr. Walz, 

25 I can't see taking a lot of time for the 402 hearing when 

26 there's a substantial fact that in nine cases out of ten or 
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1 maybe 99 out of 100 that he's not even going to be called. 

2 We can have a 402 hearing if he is ever called. But--

3 THE COURT: What's the alternative? As long as you 

4 keep the hooker in there, that there's one chance out of 100, 

5 then if you're dependent upon what happens during the 

6 Defense portion of the trial, and something then happens to 

7 where you then want to call Mr. Walz because of the necessary 

8 investigation that must be done, we would have to have a 

9 hiatus there or something in order to hash it out and to have 

10 402 hearings at that late stage. 

11 MR. KOTTMEIER: I trust that the investigation is 

12 being done. In fact, Mr. Negus indicated all along that the 

13 investigation for the Defense side is going forward. 

14 It is not that kind of an issue. I think the issue 

". 
15 is whether we have to decide in advance of a witness who has net 

16 done anything except made the Prosecution's witness list as 

17 to all of the ins and outs of what he could testify to or 

18 not testify to. And that is where I part company with Mr. 

19 Negus' offering the issue at this time. I think 402 specific~ 

20 ally is a section that is designed to become operable when 

21 the individual has been called to the stand and sworn out 

22 of the jury's presence. It is not something that necessarily 

23 requires that you have the hearing way in advance before the 

24 witness has been even brought before the Court. 

25 MR. NEGUS: A purported confession by a defendant, 

26 I think, stands on a little bit different -- in a little bit 
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8 investigation that must be done, we would have to have a 

9 hiatus there or something in order to hash it out and to have 

10 402 hearings at that late stage. 

11 MR. KOTTMEIER: I trust that the investigation is 

12 being done. In fact, Mr. Negus indicated all along that the 

13 investigation for the Defense side is going forward. 

14 It is not that kind of an issue. I think the issue 

". 
15 is whether we have to decide in advance of a witness who has net 

16 done anything except made the Prosecution's witness list as 

17 to all of the ins and outs of what he could testify to or 

18 not testify to. And that is where I part company with Mr. 

19 Negus' offering the issue at this time. I think 402 specific~ 

20 ally is a section that is designed to become operable when 

21 the individual has been called to the stand and sworn out 

22 of the jury's presence. It is not something that necessarily 

23 requires that you have the hearing way in advance before the 

24 witness has been even brought before the Court. 

25 MR. NEGUS: A purported confession by a defendant, 

26 I think, stands on a little bit different -- in a little bit 
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1 different light than does most other kinds of evidence. And 

2 that certainly what Mr. Kottmeier says certainly would be true 

3 But what Mr. Walz does is -- is purportedly say that Mr. 

4 Cooper confessed to him. 

5 THE COURT: \'lhat' s Mr. Walz' s case's status at this 

6 time? 

7 MR. KOTTMEIER: He was convicted and given life 

8 without possibility of parole by the jury. He was tried 

9 before a jury. There was no agreement, nothing with him. 

10 THE COURT: I understand. He was one of about four 

11 defendants that was tried first? 

12 MR. KOTTMEIER: Yes. 

13 THE COURT: Have they moved forward on the other 

14 defendants? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. KOTTMEIER: I anticipate that as far as the 

other defendants are concerned there may be a plea to murder, 

and that that will not result in a trial. 

THE COURT: What's Mr. Walz supposed to -- how strong 

is the admission or confession? 

MR. KOTTMEIER: It's a statement basically attributed 

to Mr. Cooper that he was responsible for some of the killings 

he did not kill the children, that he was there with another 

individual, and certain details were offered in support of 

that statement. 

I have a general predisposition against the use of 

jailhouse confessions or admissions. And my reluctance is 
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1 not at all acceptance of Mr. Negus' statements that he has 

2 made earlier. My reluctance is just built upon my experience 

3 that juries do not like the utilization of jailhouse confessiols, 

4 and that that tends to taint the entire case. 

5 THE COURT: Well, unless you can find a priest in 

6 prison or something like that, different type of witness 

7 than normally you would have or what I hear, like Mr. Walz 

8 and perhaps Mr. Taylor. So it's a question of timing and 

9 perhaps the extent. 

10 Any urgency, Mr. Negus? 

11 MR. NEGUS: Well, I -- before we start with a jury, 

12 I want to know whether I'm going to have a confession or not, 

13 yes. I mean, that -- that kind of urgency. I mean, I think 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

that I don't think that's -- that's at all an unreasonable 

position to take, because that obviously is going to affect 

jury selection. 

THE COURT: It doesn't sound unreasonable to me. 

MR. KOCHIS: Your Honor, the witnesses in number 

two and number three are definitely going to be called. 

And I think Mr. Kottrneier, in terms of an offer of proof, 

perhaps in terms of presenting evidence, would ask if Mr. 

Negus was a -- would be agreeable to allowing the Court to 

consider the testimony of both those witnesses at the 

preliminary Hearing. They would -- they were cross examined 

25 by Mr. Negus, as any witness would be at the trial. The 

26 arguments he made as to why they should not be allowed to 
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1 testify at trial, he examined on those issues at great 

2 length. We also have taped statements from Mr. Taylor that 

3 were taken and police reports that were reduced to writing 

4 on the interview of both witnesses. And they would inform 

5 the Court of factually what we anticipate those witnesses 

6 would testify to and the personal knowledge upon which they 

7 base their testimony. 

8 (No omissions.) 
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1 told me there was more stuff corning from the penalty 

2 phase. That's what you meant? 

3 MR. KOTTMEIER: I meant just the transcripts have 

not been cacpleted. I think, in fact, when you received 

5 the others, they hadn't finished the penalty phase. 

6 MR. NEGUS; Quite possible. 

7 MR. KOTTMEIER: The penalty phase did not take 

8 very long. It was a matter of a couple days. 

9 THE COURT: You know, Philip Walz should not take 

10 more than a day. 

11 MR. ~cGUS: I would hope not. 

12 THE COURT; And neither should Taylor nor Williams. 

13 MR. ~~GUS: I agree. 

14 THE COURT: So really there's -- before --

15 MR. ~'"EGUS: I see Mr. 

16 THE COURT: Before general voir dire. I mean we 

17 could work it out even while there in San Diego, and it 

18 took --. if there was a reason for it, because we're going 

19 to be -- we're going to be going for weeks on this 

20 sequestered voir dire, assuming for a minute that we go 

21 that route. EVen if we have one jury or two juries, we're 

22 going to be for weeks probably at eight per day, so maybe 

23 very well we could find a hole in there somewhere to --

24 to take up these issues. I don't see any need for doing 

25 it right away, unless you want to. 

26 MR. ~~S: Well, I obviously don't want to on 
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1 

2 

3 

Mr. Walz, because I want to have Mr. Callahan finish his 

investigation, which essentially is going through the 

materials and getting all the stuff out that affects his 

credibility for me and doing any other investigation 

5890 

5 that's necessary. The only thing -- so I have no -- that 

6 as long as we can do it before we start the picking of 

7 the jury, I have no problem when we do it. 

8 THE COURT: Now, you say "the picking of a jury." 

9 There's picking and picking, and it's going to go on for 

10 a long time, so I ~~uld think before you start your 

11 general voir dire, after all the sequestered voir dire, 

12 you should know, because that's when you would hit upon 

13 that subject. 

14 Is Diane Williams in Pennsylvania? 

15 MR. KOTTMEIER. Yes. 

16 THE COURT: So that's a consideration also. I 

17 hate to bring her out several times. 

18 MR. NEGUS: Well--

19 THE COURT: Maybe that should be a -- a hearing 

20 should be done all in one fell swoop. Indicate the 

21 approximate time that you're going to call her, bring 

22 her out from Pennsylvania -- this would be during the trial, 

23 

24 

and that's not anything you particularly need to voir dire 

on~ Bring her out during the trial. We will have a 402 

25 hear ing , Then if I overrule the obj ections, you're able 

26 to pu t her on the next day in open court. 
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1 MR. KOCHIS: Your Honor, I think this whole area 

2 was covered at the prelim by direct and cross by 

3 Mr, Kottrneier and Mr. Negus at great length, Mr. Negus 

4 insinuating that she may be fantasizing, and I think if 

5 there's a stipulation that the Court can review her 

6 transcripts, I don't think it's going to be necessary 

7 to fly her out. 

8 THE COURT; I certainly would be better educated 

9 after I did that, so let's pass them for a minute. Give 

10 me your stipulation. Let me see what we're looking at. 

11 MR. NEGUS: We could have the stipulation worked 

12 out soon, by the beginning of next week, I think. 

13 THE COURT: I'm getting it both ways. On the one 

14 hand, I ask you to expedite and take shortcuts; and when 

15 you do, it takes a lot of time for me, but probably less 

16 than it would if we didn't do it. 

17 MR. NEGUS; As I told you before, I have no problem, 

18 with the possible exception of Mr. Taylor. I think I 

19 mi~ht want to recall a witness to bring out some stuff 

20 

21 

22 

23 

that I've found out in the interim, and I would probably 

want to stipulate to the additional police report~a 

stuff that Mr. Kochis mentioned, but I have no problem 

with both Diane Williams and Taylor working it out basical 

24 

25 

26 

on the basis of reports. I don't -- I don't necessarily 

see the need for additional questioning of either of them, ~ 

and I agree with that! ~ .• 
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1 Mr. Walz is a different problem t 

2 THE COURT; We'll take those issues up later. 

3 Anything else? 

4 Motion regarding testimony of Josh Ryen. 

5 MR. NEGUS; We've got apparently Judge Schaefer's 

6 signature on an order which should allow us to get the 

7 documents which should allow us within two or three weeks 

8 from the time we get the documents at the max to be ready 

9 to go on that. That's the best I can tell you. 

10 THE COURT: You want my signature? 

11 MR! NEGUS: No. I'm just telling you that we 

12 have now cleared the last hurdle that I'm aware of to 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

getting the documents that we need, Mr. Kochis and I 

need, or at least I need, to have examined on the Josh 

Ryen issue. They should be --·get the stipulation back 

as soon as we can, and we should have them certainly 

before the end of the week, I would hope. 

THE COURT: So we'll pass that for a couple of 

weeks or so. 

MR. NEGUS: Yes. 

MR. KOCHIS; I would not say a couple of weeks. 

If we can get the documents this week and Mr. Negus can 

get them to his expert the next week, I would think we'd 

know what type of hearing we'd need, if any, by next 

25 Wednesday, 

26 MR t NEGUS; I don't think we can do it that quick, 
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2 

3 

4 

5 

6 

7 

because my expert is pretty busy. 

THE COURT; How about Mr. Gregonis' foundation? 

MR! NEGUS; That's probably -- that depends on 

the outcome of the Hitch, but that's probably, assuming 

that we have the stipulation which I suggested before 

that we consider all the previous testimony of both 

Kel~y~F~y~ and the Hitch motion, no more than -- I'm 

8 going to say -- I was about to say no more than half a 

9 day! but r'll say no more than a day testimony. Then 

10 r'll be safer. 

11 THE COURT; Well, let's work him in. We're 

12 about to run down, aren't we? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. NEGUS; I hope so. 

THE COURT; So we'll have -- we'll have Thornton 

tomorrow and then --

MR. NEGUS: . Wednesday we can finish up with the 

Witherspoon. 

THE COURT: No witness on Wednesday? 

MR. NEGUS; Mr, Wraxall apparently is in the 

state of wherever. 

MR. KOCHIS; Michigan. 

MR. NEGUS: Michigan all this week. 

THE COURT; Thursday? 

MR. NEGUS; Dr. Blake. 
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25 THE COURT; You're going to get by without Wraxall 

26 then? 
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1 MR. NEGUS; Need Wraxall, My understanding is 

2 we could probably --

3 THE COURT; Because he did some tests that you 

4 don't know how they turned out? 

5 MR. NEGUS; I know how they turned out now. 

6 That's why I want him. 

1 THE COURT; You've got the UU results? 

8 MR. NEGUS: NOr I don't have the UU results, but 

9 he did some tests on the cigarette butts, and I haven't 

10 seen his report, but I've heard Dr. Blake's description 

11 of his report. We should have his report -- I think 

12 probably Mr. Kochis should get it in the mail either late 

13 this afternoon or tomorrow. 

14 THE COURT: When will he be back, Mr. Kochis? 

15 MR. KOCHIS; Sunday. 

16 THE COURT: . Monday here? 

17 MR. NEGUS: You're not going to be here Monday. 

18 THE COURT; Oh, yes and no. Originally the 

19 County was going to take off the 6th of August, as you know. 

20 MR, NEGUS: I have a doctor's appointment 

21 scheduled that date, based upon having heard that you're 

22 not here in the afternoon, so I can't be here in the 

23 afternoon, anyway. 

24 THE COURT; No. Well, I can't be in the afternoon, 

25 but in the morning I'm free. 

26 MR. NEGUS: liell, I was going to suggest that we --
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,
i 1 that we bring Mr. Wraxall~ 

2 THE COURT: Wraxall shouldn't take that long~ a 

3 half a day. 

4 MR. NEGUS; Well. I don't know. He was going to 

5 do some additional work before he's brought down, which 

6 why bring him down twice if we don't need him? I think 

7 we could be ready, for example, with whatever witnesses 

8 I'm going to call, if anybody~ argument and everything 

9 like that on Diane williacs on the 7th or we could --

10 Taylor and Diane Williams on the 7th, Mr. Wraxall on 

11 the 9th, and then argue on the 9th on the Hitch motion. 

12 because I would assume he's going to be the last witness 

13 on the Hitch motion. 

14 (No omissions.) 
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1 THE COURT: Wait, wait, wait, wait. Let's see. 

2 Let's see. 

3 This coming Thursday, then, is August 2nd, true. 

4 And then 

5 MR. NEGUS: 7th and 9th. 7th for Taylor and all 

6 that stuff, 9th for Wraxall and arguments on Hitch. 13th 

7 for--

8 THE COURT: Taylor, Walz and --

9 MR. NEGUS: Not Walz. Taylor, Williams on the 7th. 

10 THE COURT: And then the 9th, you say? 

11 MR. NEGUS: Wraxall and the Hitch argument. 13th 

12 for Gregonis, 1385 motion regarding special circumstances, 

13 People vs. Lindsey motion regarding Gregonis' blood testimony. 

14 THE COURT: 1385, special circumstances? 

15 MR. NEGUS: Yeah. 

16 THE COURT: I thought we had one of those. 

17 MR. NEGUS: Well, you have two of them. There's 

18 two 1385 motions. One's race, one's got to do with the 

19 Hitch. And so that depends on the outcome of Hitch. But 

20 that's just that's just stating it. And it doesn't take 

21 very long to decide. That's just an argument. 

22 THE COURT: Gregonis and 1385 and what else on the 

23 13th? 

24 MR. NEGUS: People vs. Lindsey. 

25 THE COURT: Which is what? 

26 MR. NEGUS: Also has got to do -- has got to do with 
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4··, 1 relevancy of the blood evidence. There's a bunch of 

2 different blood evidence. Depends upon what's left as to 

3 what its relevance is. 

5897 

4 THE COURT: You mean to get the Prosecution to turn 

5 it over to you? 

6 MR. NEGUS: No. 

7 MR. KOCHIS: Lindsey is a case that, in a nutshell, 

8 says you can't use serological evidence at trial to say it's 

9 consistent with the defendant being there unless there's 

10 other circumstantial evidence that indicates the defendant 

11 may have been there. That's one of the things it says. 

12 THE COURT: Got a cite on that handy? 

13 ~1R. NEGUS: Not handy. 

14 THE COURT: Give it to me tomorrow, if you would, 

15 if you remember. 

16 MR. NEGUS: That would leave, ·after the 13th, just 

17 the Josh motion, okay? And the Walz motion, if I'm not 

18 mistaken. I would request that we then do the Josh motion, 

19 and, if we're ready, the Walz motion September 4th, 5th and 

20 6th, if it takes that long, and start in San Diego September 

21 10th on the change of venue motion, which will take a day. 

22 Or two, at the most. 

23 THE COURT: September 

24 MR. NEGUS: 10th. 

25 THE COURT: Is the 10th a holiday? 

26 MR. NEGUS: I don't believe so. 
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~~. FORBUSH: The 3rd is a holiday, Your Honor. 

MR. 

THE 

September? 

THE 

MR. 

THE 

NEGUS: 

COURT: 

CLERK: 

NEGUS: 

COURT: 

Unless they got it changed back again. 

Admissions Day is back to the 10th of 

Yes, Your Honor. It's as far as I know. 

Start the 11th, then. 

Are you actually going to represent to 

8 me without any equivocation, red herrings, escape path, that 

9 if we all work diligently, that we can give you two weeks 

10 off, then? Is that what you're saying? 

11 MR. NEGUS: I count three in there, I hope. Or--

12 I just counted. 

13 THE COURT: You've got me going, now, the 13th --

14 MR. NEGUS: The 13th, the last day I have you going. 

1S Then I'm coming back the 4th. That's the three-week break. 

16 MR. KOCHIS: I'm a little skeptical of taking a 

17 break at that time to maybe miscellaneous motions that corne 

18 up. I can't understand why we would take the three-week 

19 break and then have ourselves boxed in of only have X amount 

20 of days to do the Josh Ryen thing. I was wondering if we 

21 could resolve those motions on the 13th, that we can -- then 

22 take the week of the 20th and the 27th, if it's necessary, and 

23 the 3rd, and be in San Diego on the 10th or the 9th. 

24 MR. NEGUS: Well, the reason that I was suggesting 

25 that we come back on the Josh motion is because I don't think 

26 I'll be ready necessarily -- I can't warrant to you that I'll 
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1 be ready to go on the 13th or the 14th on the --

2 THE COURT: But Josh can be handled -- it can be, 

3 once you get all of your material down, it can be handled 

4 fairly quickly. We can handle that in San Diego long before 

5 you ever need to call Josh Ryen to the stand. 

6 MR. NEGUS: Well, I -- I don't see what -- what the -

7 I'm sure we can do it in three days. 

8 THE COURT: Well, well, wait a minute. 

9 MR. NEGUS: I mean, if we do it, the 

10 THE COURT: t~ell, I'm going -- while you're taking 

11 your vacation or something, I'm going to be trying other 

12 cases here. 

13 MR. NEGUS: I know. That's what I suggested, is 

14 you don't try any cases after the 3rd, and we do it the 4th, 

15 5th and 6th, and then we start up after Labor Day, and then 

16 we just -- we'll finish the .Josh motion here, go do\-ln to the 

17 change of venue there, do the -- take the excuses, do the 

18 jury challenge, start the Witherspoon. That seems to be 

19 THE COURT: You're going a little fast for me, 

20 Counsel. 

21 MR. NEGUS: I see. We get through with what I --

22 THE COURT: How long do you expect Walz to take? 

23 MR. NEGUS: Walz we can do in less than a day. And I 

24 thought we were going to sandwich that in whenever we were 

25 going to get to it, right? Before sometime during the 

26 during the -- during the Withersooon. That's what you led 
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1 me to believe, and --

2 THE COURT: And Josh is certainly less than a day? 

3 MR. NEGUS: Josh is going to be very well more than 

4 a day. Josh involves substantially more testimony, perhaps, 

5 depending on how it comes out, than does anybody else. I 

6 can see Josh being more complicated. 

7 THE COURT: will you call at least two witnesses? 

8 One would be Josh, and I assume another would be your expert, 

9 who says the trauma is destroying any credibility he might 

10 have had? 

11 MR. NEGUS: That's probably it, yeah. Possibly 

12 other witnesses, grandma. 

13 MR. KOTTMEIER: We have another minor issue that 

14 needs to be heard before we reach the Josh issue if Josh 

15 is going to be potentially called as a witness, and that is 

16 our ability to prepare him as far as his testimony here in 

17 court without a representative of the defense present during 

18 those conversations. And that we can have heard at any time 

19 that's convenient to~ Court prior to Josh. 

20 THE COURT: Where's the boy now? 

21 MR. KOTTMEIER: He's back East. 

22 THE COURT: When do you want to hear that, Mr. 

23 Kottmeier? 

24 MR. ~R: Whenever we're finished with the other 

25 motions. I can give Points and Authorities to Mr. Negus 

26 this Friday, to Mr. Negus and the Court. 
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1 THE COURT: Well, Your MOtion, then, probably 

2 should be heard first, if Josh is going to be called during 

3 the Defense motion. 

4 MR. KOTTMEIER: Yes. 

5 MR. NEGUS: I haven't-- I am not warning that I'm 

6 going to call Josh at that hearing, but that's all that is 

7 a possibility, I suppose, now that you mention it. I mean, 

8 that hadn't crossed my mind. I mean, I was really thinking 

9 of doing other things. But that's possible. 

10 It's a possibility, now that you mention it. So 

11 we should probably do it. We can be ready to do that on the 

12 13th as well. That doesn't seem like it's going to take a 

13 long time. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: On the 13th, you say? 

• MR. NEGUS: Yeah. I believe the 13L~ is before 

Josh will be available to the Prosecution, in any event. 

THE COURT: Okay. When we get to San Diego, if we 

started on the 11th, you're going to have a challenge to the 

jury panel? 

MR. NEGUS: Change of venu~. 

THE COURT: A change of venue? 

MR. NEGUS: Right. The change of venue would have 

to be heard before we start with a jury. We could take some 

testimony on the challenge to the -- to the panel, that is, 

25 the testimony of the people that -- that draw up a list as 

26 to how they do it before we brought the jurors in. But, then, 
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1 the way we're doing the survey, we have to save the Defense 

2 demographer until afterwards. And maybe after we get the 

3 survey we won't have a challenge. Who knows? Maybe they'll 

4 have enough people. 

5 THE COURT: I think your first plan was not too bad. 

6 We can go ahead and start with the large, GO-person, and then 

7 just allow a couple of days for these other two motions. 

8 MR. NEGUS: Well, change of venue should probably 

9 be first like on the 11th, maybe, or the 12th. Maybe the 11th 

10 and the 12th, because it usually takes a day to get all the 

11 crud subpoenaed in and then to look at it. 

12 THE COURT: Well, you can subpoena long before. 

13 MR. NEGUS: Well, I have a place to subpoena this 

14 to, and I'm going to subpoena it in the San Diego court, 

15 because that's where it's going to be done. So--

16 THE COURT: I can subpoena to a particular -- I can 

17 get a clerk to man a particular department, or one of the 

18 Judges down there would assist me. We can subpoena to a 

19 particular department and they can release to Mr. Forbush 

20 next week any time that you want. 

21 MR. NEGUS: Okay. 

22 THE COURT: I know that I can get their cooperation 

23 in that regard. 

24 MR. NEGUS: Okay. Then -- fine. Then we'll try 

25 and get this stuff subpoenaed all before then. So we just 

26 start with it on the 11th, so that will probably take a day, miX. 
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1 MR. KOCHIS: And then we would perhaps start with 

2 the time excuses and the large panels on the 12th. 

3 MR. NEGUS: 12th or 13th. 

4 MR. KOCHIS: 12th, 13th. 

5 THE COURT: Let's see just a second now. If we 

6 start on the -- you have a change of venue. If you had that 

7 the first day on the 11th, 12th and 13th, we would start --

8 well, see, you're going to you go 12th, 13th --

9 MR. NEGUS: 17th for excuses. 

10 THE COURT: And 17th? 

11 MR. NEGUS: We can do we can do the jury 

12 challenge, the demography and all that stuff on the 18th and 

13 19th. We can do even do ~r. Walz on the 20th and start 

14 with l~i therspoon on the 24th. That gives you a certain 

15 amount of flexibility as far as time is concerned. 

16 THE COURT: Well, I'm going to -- I'm going to 

17 notify them down there, because there's "a -- I think I'll 

18 wait before I have any further contact from them to get an 

19 answer to my last question. And so each of you, what I get 

20 from them, I'll ask them what procedures they had and what 

21 steps they take in case of non-appearance. 

22 The challenge to the panel you estimate will take a 

23 couple days? 

24 (No omissions.) 
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MR. NEGUS: That's based upon -- that's based 

upon -- it always takes longer the second time you do 

it than the first time, because you learn more, and 

then allowing also if the prosecution wants to try --

if the prosecution thinks I've made a prima facie case 

5904 

THE COURT: Let me -- let me hear you once again. 

Run down the calendar. On the 11th of September, we would 

start have the venue hearing. 

MR. NEGUS: Venue hearing. 

THE COURT: And the 12th --

z..1R. NEGUS: 12th and 13th and 17th take excuses. 

12 18th and 19th --

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Excuse me. 13th -- 12th, 13th and 17th 

was what? 

MR. NEGUS: Excuses. I mean what I call excuses, 

people being excused for hardship, the groups -- the blocks 

of 60 coming through the court system. 

THE COURT: Wait a minute. Okay. 

MR. NEGUS: Take two and a half days. 18th and 

19th do jury challenge, 20th do the hearing on Mr. Walz 

that I should be ready by then, and then the 24th start 

Witherspooning, and that gives certain amount of flexibility 

as far as if you don't finish something one time, you can 

you can move it around a little bit the wi th the days 

2S of non-jury trial, but that should give us enough to make 

26 sure that we'll get it all done before we start. 
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MR. NEGUS: Venue hearing. 

THE COURT: And the 12th --

z..1R. NEGUS: 12th and 13th and 17th take excuses. 

12 18th and 19th --
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THE COURT: Excuse me. 13th -- 12th, 13th and 17th 

was what? 

MR. NEGUS: Excuses. I mean what I call excuses, 

people being excused for hardship, the groups -- the blocks 

of 60 coming through the court system. 

THE COURT: Wait a minute. Okay. 

MR. NEGUS: Take two and a half days. 18th and 

19th do jury challenge, 20th do the hearing on Mr. Walz 

that I should be ready by then, and then the 24th start 

Witherspooning, and that gives certain amount of flexibility 

as far as if you don't finish something one time, you can 

you can move it around a little bit the wi th the days 

2S of non-jury trial, but that should give us enough to make 

26 sure that we'll get it all done before we start. 

l 

I 
L 

~ n 
u , , 
1:.1 -
5 , , 
9 



19-2 5905 

1 THE COURT: I have never done a case like this in 

2 my life. 

3 Mr. Kochis, Mr. Kottrneier, does that seem reasonable 

4 to you? Are we going to be wasting a lot of time? Are 

5 we going to have enough time? Any reason why it could go 

6 faster? Any comment? 

7 MR. KOCHIS: Tentatively, I don't know why we 

8 can't start the week of Labor Day. 
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MR. NEGUS: That doesn't give me enough time. 

THE COURT: Enough time? 

MR. NEGUS: Right. I need three weeks. 

THE COURT; You're talking about R and R or 

preparation? 

MR. NEGUS: Preparation. I don't get any Rand R. 

MR. KOCHIS; The practical concern I have; Judge, 

in leaving a week of motion to start the week before jury 

selection is that it would seem to me that we always run 

a little over, and why not have the Josh things the 27th 

to make sure we don't run over? 

~lR. NEGUS: Because I need three weeks of un ... 

interrupted time, and that doesn't give me three weeks 

of uninterrupted time. If we start the 4th, 5th and 6th 

and we run over, then we always have slop in between with 

the we could -- we could bump the Walz motion or 

25 something like that. That's one of the reasons about 

26 the flexibility! I don't think there will be any problem 
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with getting the Josh motion on at that time. 

THE COURT: t-vell, he's into ita lot deeper than 

most attorneys would be, but I can't tell him how much or 

how li:ttletime to put in on a case; and if he feels 
-_._------ --

that he needs it, why, as long as I can pacify San Diego, 

that's the main thing that I'm concerned about, because 

I can otherwise occupy my time with cases here. We're 

short Judge Ziebarth, and Judge Schaefer's taking off a 

couple of weeks, and I'm concerned with the state of our 

own calendar here as well, so tomorrow we're going to 

hear from Dr. Thornton. 

MR. NEGUS: Yep. 

THE COURT: Anything else today? 

MR. NEGUS: I don't think so. 

THE COURT: Hasta manana. 

(tvhereupon, at 3: 08 p.m. an adjournment was 

taken in this matter until TUesday, July 31, 

1984. ) 
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